18F16424X

RYP

Transeript of Proceedings

11118836

18

i3

a0

23

21

i

11

1

i3

it

is

16

i7

33

a0

21

33

23

24

a3

DEPT. NO. 12

) RICINAL -
mmmmmovmvmm%;glé_gha

COUNTY OF CLARK, STATE OF NEVADA

STATE CF NEVATA, s gy 28°A &
Plaintiff
4 ! JUSTICE
v s EVnoA
PHITLIP SEMPER, DY 1
Defendant . AgpyTY |

REPORI‘FR'SOERANSCRIPT
EVIDENTTARY HEARTNG
VOLUME 4

BEFORE THE HONCRABLE DIANA L. SULLIVAN
JUSTICE OF THE PEACE

TAKEN CN MONDAY, APRIL 22, 2019
AT 9:30 A.M.
APPEARANCES :
For the State:

DANTEILIE K, PIEPER
Deputy District Attommey

For the Defendant: SARAH HAWKINS
Deputy Public Defender

Reported by: Gerri De Lucca, C.C.R. #82
vy ' Reporter

Official Court

13

14

15

17

18

1s

¢

i1

22

¢

25

_protection against unreasonsble searches and seizures
applies to hotel rooms. In the instant case law
enforcements warrantless entyy into the hotel room
was unlawful for the following reasons:

There was no consent given before

! the Metropolitan Police Department entexed the hotel
rocm., There was nro emergency or exigency or
reagonable safety concern for anyome inside or
outside the room that would warrant an exception to
the warrant requirement of entry into the room,

There was also no probable cause
of a crime, which I will get to later, but even if
there was probable cause for a crime, there would
still be no reasan to forcefully enter the hotel
suite without first cbtaining a warrant from a judge
unless of course an exception existed and no
excepticn existed,

Body . cam video Exhibit F shows
security saying to the occupant who opened the door,
there’s a noise complaint, everycme has to leave.
The guest at the door, Cory Bass, disagreed and
questioned the decision, but was not being
belligevent or aggressive at all.

within seconds Metro forcefully
entered the room and immediately detained Cory Bass

1LAS VEGAS, NEVADA, MONDAY, APRIL 22, 2019

* * * * *

THE OOURT: This is the date and time for
my decision on Phillip Senper, 18F15424.

For the vecord, this is the
defense's motion to suppress evidence. I received a
motion, I received an cpposition, I received
owiously a lot of evidence in this case both by way
of body cam foctage, which I will refer to as BCV,
if you will, body cam video, and live witness
testimony.

I've heard arguments of counsel
and I'm ready to make my decision. I'm going to take
my decisien in partg, basically in sectioms of what I
believe the defense's motion is because they have
several arguments in their motion.

So I'm going to take them one at a
time and basically in chronological order, mot
necessarily the order that the defense put into their
moticn. So I'm going to first tackle the issue of
the Metropolitan Police Department's entry into the
hotel rocm.

Both parties agrée in their
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respective briefs that the Fourth Amendwent

and Carlos Bass, searched them and cuffed them.

It does not appear from the body
cam footage nor from testimony that they found any
quns on Cory Bass or Carlos Bass, and supposedly ome
of them was their actual gang target.

Tius the Court finds that law
enforcement's entry into the room was unlawful;
however, this Court does not rest its decision on
this particular privacy right violation because the
warrantless entry into the hotel suite was not the
triggering or precipitating factor of finding the
evidence in this case; to-wit: Weapoms on
Mr, Sexper's persdn.

Even if there had been no entry
into the hotel room whatsoever and Metro had stayed
in the hallway to assist in the so-called evictian,
Metro could have decided and given the circumstances
of this case probably would have decided to still
detain and weapons frisk everyome as they exited the
room and thus they would have still found the
firearms on Semper's perscn.

In sum the Court does not believe
that there 1s a dixect nexus between Metro's entry
into the hotel suite and its detention of Semper
during which they found the fireavms.
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as for the temporary detenticn
issue, MRS 171,123 provides that any peace officer
may detain any person whom the officer encounters
under circumstances which reasonably indicate that
the person has committed, is conmitting, or 1s about
to commit a crime. The officer may detain the persen
to ascertaln the person's identity and the suspicious
ciramstances surrounding the person's presence
abroad. And that's a quote from the statute.

A person must not be detained
longer than is reasonably necessary to effect the
purposes of this statute and in no event longer than
60 mimites. The language in this statute even so
slight as the word the is compelling.

Pursuant to the plain reading of
this statute for every person that an officer
detains, the officer must have in essence reascmable
suspicion that a crime has been committed or is afoot
by that particular person.

We know £rom all of the witness
testimony as well as the body cam video that every
cuest in the roowm, more than 40 of them, wexre at
least temporarily detained and were not free to leave
until Metro released them, yet there waz no
reasonable suspicion of any crime afoot by any one

7
guests contimually says, you got to have BC to search
scmecne and this is an illegal search, they were met
with officer's instructions to shut up.

For body cam footage Bxhibit @,
minutes $:50, an cutspoken guest references search
and seizure rights and they are told to keep your
mouths shut.

Officer Kaur tried to say that
they were trespassing, but clearly that was not the
motive or crime being investigated. That's not what
security testified to and at no time does Metro ‘or
security ever mention trespass to the guests.

There was also reference by
officers and security that there was loud music and
that is why they went to the room. ZIoud music is not
a cxime or at least a reasomn to detain everyrme. At
Exhibit I, minute 11 and 20 seconds, the officer is
arguing with a guest that he doesn't need BC to
detain somecme, only reasonable suspicion of a noise
conplaint.,

There was also reference that they
were violating the hotel rules for various reasons,
tut violation of the hotel rules is not a crime. In
fact, in body cam footage Exhibit ¥ at nine minutes
and 30 seconds to 11 minutes, one outspoken guest

persen and certainly not by each and every cne of the
guests.

As for the accusation that or the
explanation that an eviction was going on at the
time, eviction is not a crime. Sexgeant Bauman and
officer Kaur testified that they went from keeping
the peace to assisting security with a forceful
eviction.

On body cam video Exhibit F an
officer says, you are being evicted for a noise
complaint, youx party is over, yet ncbedy is allowed
to leave and eviction is not a crime,

On body cam video Exhibit G at two
minutes 10 seconds an officer states, you're being
evicted for a noise complaint per management. 2And at
three minutes and 40 seconds an officer states,
security has to do their own protocol for eviction.

At two minutes and 40 secands a
woman trying to leave, the officer states, ma'am, you
got to line up. The fewale guest says, for what, and
the officer says, everyone has to line up. The
female guest says, can't we just go, and the officer
says, no, you have to line up.

At body cam video Exhibit @, four
minutes and 15 seconds, when one of the ocutspcken
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continually asked, why are you doing this because we
are being evicted.

The response was, we are going to
get this solved and then we will let you all know
what is going on. The Court's question is get what
solved. what nefarious activity was going on at that
point. The guest comtinned to ask why they were
being detained and were continually told, we will let
you know.

There was a continual reference in
both security and namely Metro's testimomy to a gang
party. And I put that in quotes because that's what
it was continually referred to as, a gang party.

The Court has several gquestions
regarding -- in my mind regarding this reference.

How is having a gang party in and of itself even a
crime. There was no specific or credible evidence of
any specific criminal gang activity. 2nd what
constitutes a gang patty. What qualifies. Is it one
gang member present out of a lmdred people, is it
three gang members out of 40. It's conpletely
unclear. And being in a gang in and of itself, the
Court doesn't even know if that's a crime.

The guests -- there wag also
reference about the guests smoking marijuana in
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public and that was the crime that was, deperding on
which Officer you asked, was the crime that was being
investigated,

So let's discuss smoking mardjuana
in public for a moment., Nevada law is clear and
conecige that a person who swokes or consumes
marijuana in a public place is quilty of a
misdemeanor, That's NRS 453D.400 section 2.

Under 453D.030 entitled
Definitions, that statute specifically defines a
public place as an area to which the public is
invited or in vhich the public is pexmitted
regardless of age.

I have no idea who would
reascniably think that a hotel room that a guest has
reserved and in esgence leased and paid for that is a
locked unit with only the guest and hotel enployees
having access to, unless of course the guest allows
people in, could be considered a public place.

The public is not pexmitted or
invited to be in a hotel room that has been reserved
and rented by a particular gquest. It's just not so.
I don't even have to get to what I believe the
legiglative history provides or what the gaming
resolutions provide because the definitiomal section
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So Metro's inforwation certainly
was not very credible to begin with and instead of
asking sbout these three specific individuals that
they were interested in at the entrance to the room,
law enforcement made the decision to invalidly enter
the room, detain and weapons frisk everyone at the
party.

And even if thege three
individuals would have all been there, I'm still not
clear after several hours of testimomy from several
witnesses what exact crime was being investigated
that would allow law enforcement to detain and
weapans frisk all 40 guests at the party.

Sergeant Bauman testified that
when he told them to line up the vast majority of
them complied. He testified that cnce security said,
we need your help to evict them, we will lawfully
detain them for a minute, two minutes, as long as it
take to do a records check to see if they have any
warrants.

Thie is not a valid detention
because again an eviction is not a crime. Iaw
enforcement had no right to the detain these 40 plus
guests and check them for warrants even if for a
minute or two even though the overwhelming evidence

in the statute is clear as to the definition of a
public place. 2Ard I find as a matter of law that the
public is not invited or permitted into a rented
botel room without permission of the quest.

As far as the Rio property
generally is concerned, it might be that marijuana is
disallowed cn the entire property, but that would be
a hotel policy not a law. It could also be
interpreted that the commen areas of the Rio are
considered a public place in the eyes of the law;
howevey, there's no reascmable interpretation that a
private hotel room is a public place.

So now that I have determined that
smoking marijuana in the private suite is not a
crime, again Metro camnot point to any potential
crime by anyone yet alone everyone in the sulte that
they were investigating, still everyome in the entire
suite was systematically, and that word was used by
Metro in the body cam footage, not me, and
indiscriminately detained by law enforcement.

This is the bottom line. Metro
had some soxt of the vague information on three
specific individuals. Sergeant Bauman testified to
that. Yet at best omly cne of those individuals was
at the party.
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indicates that they were all detained for muach longer
than a minute or two and wany people were temporarily
detained even more than the 60 minute detention limit
allowed by statute.

When questicned by the Coaxt as to
why everyone was detained Sergeant Bauman launched
into an explanation of Metro's paxty crasher protocol
which frankly has nothing to do with the case at
hand.

Sexgeant Bauman testified that in
fact everyone in the rocm was detained for varying
amsunts of time. He then basically went on to say
that this is how Metro handles paaty calls. They
indiscriminately crash a party and then detain and
identify everyone before letting then leave.

Upen attempts to clarify his
testimony upon redirect by the State Sexgeant Bauman
testified that he believed swoking marijuana in a
hotel room is illegal. Agmin I £ind that smoking
marijuana in a private hotel room 18 not a crime.

Further, Metro apparently did not
arrest or cite anyone for smoking marijuana in the
room, and marijuana was never wmentioned to any of the
guests as the potential crime being investigated on
the body cam footage, which would support the logic
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that such activity is mot illegal.

Sergeant Bauman testified that the
smell of marijuana and the darting of people back
into the rocm led him to thinle that, quote, something
was going on in the room, unquote. He said, quote,
there's obviously some sort of nefarxrious activities
going o in this room, unguote, but sheer guesswork
as to something going in the room does not equate to
the reasonable suspicion of a crime.

Based upon the testimony at the
hearing as well as the body cam video it is cleax to
me that Metro had no reascmable belief that it was
invegtigating each and every one of these guests for
the perpetration of a crime, but yet they detained
each and every one of these guests and then proceeded
to weapons frisk each and every ane of them.

As to Senper's temporary detention
specifically, because the evidence is unclear how
long Semper was actually temporarily detained before
being arrested, I camnot specifically detemmine that
Semper was detained more than 60 minutes before his
arrest, but I do not even need to get to that timing
issue bacauge I find that there was no reasonable
sugpicion or other valid reason to detain Mr, Semper
at all for any amount of time.
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officer or another, the peace officer may search su.chr
person to the extent reasonably necessary to
ascertain the presence of such weapon. If the search
digcloges a weapon or any evidence of a crime, such
weapcon or evidence may be seized.

The statute further says that
nothing seized by a peace officer in any such search
is admissible in any proceeding wnless the search
which disclosed the existence of such evidenre is
authorized by and conducted in compliance with this
statute., It says section, but it's gtatute.

This is what the Court refers to
herein as a, guote, weapons frisk, unguote. A
weapens frisk is only allowable first of all when
there is a proper detention of an individual pursuant
to 171.123.

1 have alzeady ruled that the
detention of Mr. Semper was not proper; therefore,
the accompanying weapons frisk was not proper;
however, even if Mr. Semper had been properly
tempoxarily detaivied, the Court finds that the
officers had no reasonsble belief that Semper
specifically was armed and dangercus.

The officers chose to take the
information that they had on three specific

14

BAs a gide note I find it
conpletely inconsistent that the officers comtend
that they were there to help evict pecple, and in
fact can be heard on the body cam video yelling,
everyone has to leave and your party's over, but yet
they were not letting anyone leave.

Ingtead everyone had to line up,
be gystematically frisked, handcuffed, sat down on
the floor in the hallway, and then held for as
Sergeant Bauman put it, quote, various amounts of
time, unquote, ‘to be checked for waxvants, all
without any reascnmable suspicion that any crime was
afoct.

And when guests asked why they
were being detained and frisked and why they couldn’t
just leave, the officers considered those questions
arqurentative, uhcocperative, and responded with
phrases such as, shut up and we will explain
everything to you later.

As for the weapoms frisk of
Mr, Semper, NRS 171.1232 provides that if any peace
officer reascnably believes that any person whon the
peace officer has detained or is about ta detain
pursvant to NRS 171.123 1s armed with a dangerous
weapon and ig a threat to the safety of the peace
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individuals and indiscriminately apply it to everyone
at the party, which is not reasonable. Other than
the three individuals they believed were present,
they had no information whatsoever on the remaining
37 or more partygeers, and certainly no adverse
informatich on Mr. Semper specifically without
knowing anything about Mr. Semper.

The evidence to support these
findings include but are not limited to Officer
Kravetz' testimony on pages 96 through 97, e
Sergeant Bawmen's testimonmy on page 1156 and 117, and
officer Raur's testimony on page 26, that law
enforcement had no Information on Semper, if he was
armed and dangetrous.

Officer Kravetz testified that he
did not know if Semper had a criminal record at all.
Officer Kaur testified that the photo of the gang
members did not include Mr, Senper. Officer Kravetz
testified that Mr. Semper made no furtive movements
that would have concerned officers,

Sergeant Bauman testified that
Senper was not one of the persons that, quote, darted
back into the room, unguote, when Metro entered. And
Sergeant Bauman and Officer Kaur testified that
Mr. Semper did not reach into his waistband nor --
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and Officer Kaur testified that he did not reach into
his pockets. Officer Kaur testified that Semper |
simply did nothing that would make them think he was
armed and dangerous.

Sergeant Bauman testified that the
so-called marijuana use does not eguate to someone
being armed and dangercus. Officer Kravetz testified
that Sexper became argumentative and that is why they
geaxched him. He said, we made the decisiom to
search him and implied that it was because Semper
became argumentative.

That is simply not true and the
body cam video speaks for itself. Semper was not
argqumentative. He might have asked a questiom, but
was not argumentative. And we know from their
testimomy that they were going to seaxrch Mr. Senper
anyway. They were searching everyune,

Sergeant Bauman seemed to
insinuate on page 117, 135, and 137 that as Semper
exited the room Mr. Semper offered the information
that he had a gum and that is why they frisked him.
That is simply not the case. This is clearly
contrary to the body cam video, Exhibit F at three
minutes 35 seconds as Semper is told to exit the
suite. He is the sixth person out of the room. That
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I find that the tewporary
detention of Mr. Senper even if for a minute or two
was not warranted and unlawful pursuant to KRS
171.123.

I find that the weapcns frisk of
Mr. Semper was unlawful pursvant to 173.1232 section
1, not only because his temporary detenticn was
unlawful, but because there was no reascnable belief
that he was armed and dangexcus.

A3 such pursuant to MRS 171.1232
section 2, the quns found on Mr, Serper are
inadmissible in this proceeding. Because the only
two charges are carrying a concealed weapon for each
of the guna, the weapoms are inadmissible and the
case is dismissed.

MS, PIEPER: Can I get a copy of that?

THE (CURT REPCRTER: Yes.

MS. PIEPER: Thank you.

THE OCURT: Does he have a bomd?
doesn't, right?

MS. EAWKINS: No, he doesn't.

THE OURT: Thank you,

-==000"=~

He

. The officers put his hands behind his back and at

18
includes Cory and Carlos Bass, that includes two
women that came out, and a £ifth male that came cut.

Mr. Semper was put up against the
wall. Someone said, quote, hook him up, unguote.
that time Mr. Semper says, I have two gquns cn me. So
they did not detain and seaxch him because he had
gms. They detained and seavched him before he said
that he had quns and they were detaining and
searching everyone.

In conclusion I listened to
several hours of testimony, I watched various body
cam videos, and still to this moment I have no idea
what crime Metro was investigating and who exactly in
the suite was the target of the purported
investigatian.

¥hat I understand the evidence to
be is that instead of just breaking up a party for
whatever reason they chose to do se in conjunction
with security, instead they systematically and
indiseriminately detained and weapons frisked
everyone at the party and detained everyone for more
than a minute or two. Dozens of guests were sat down
in the hallway, handeuffed and detained with frankly
no valid reason to do so.

ATTEST: Full, true and accurate transcript of
proceedings.

3/GERRT DE LUCCA
, C.C.R. NO. B2
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IN THE JUSTICE OOURT CF LAS VEGAS TOWRISHIP
COUNTY OF CLARK, STATE OF NEVADA

STATE OF NEVADA,

plaintiff,
ve Case No. 18F15424%
) ATTEST RE: NRS 235B.030
PHTILIP SEMPER,
Defendant .

STATE OF NEVADA
OOUNTY OF CLARK
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1, Gexri De Iucca, a Certified Shorthand
Reporter within and for the Oounty of Clark and the
State of Nevada, do hereby certify:

That REPORTER'S TRANSCRIPT OF PROCEEDINGS
was reported in open court pursuant to NRS 3.360
regarding the above proceedings in las Vegas Justice
Court, 200 lewis Averme, las Vegas, Nevada.

That said TRANSCRIPT:
X Does not contain the Social Security
mmicer of any person.
Contains the Social Security numbexr

of a persom.

PNt LR
ATTEST: I further certify that I am not intexested
in the events of this action.

v

S/GERRI DE LUCCA
, C.C.R. NO. 82
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