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STATEMENT OF INTEREST

The American Civil Liberties Union (ACLU) of Nevada is a state affiliate of
the national ACLU, a nonprofit, nonpartisan organization that has been the nation’s
guardian of liberty for over 100 years. The ACLU works to defend and preserve the
individual rights and liberties that the Constitution and the laws of the United States
guarantee everyone in this country. As an organization that seeks to protect the civil
liberties of all Nevadans, the ACLU is interested in ensuring that Nevadans who
perform their civic duty when summoned and participate in jury selection are
protected from unconstitutional discrimination.

Amicus has sought authority to file pursuant to NRAP 29(c).

[The remainder of this page intentionally left blank.]



ARGUMENT

This Court found that Appellant Singh failed to “present a compelling
argument that Dixon [v. State, 137 Nev. 217, 485 P.3d 1254 (2021)] is unworkable
or badly reasoned,” which Singh would need to establish to overturn Dixon under
this Court’s precedent.! Maninder Singh v. Nissan Motor Co., Ltd., No. 85869, 2024
Nev. Unpub. LEXIS 732, at *4 (Sep. 12, 2024). However, Dixon is “badly reasoned”
because it ignores Batson’s purpose in protecting people participating in jury service
from discrimination, instead erroneously focusing only on the litigants’ right to a
fair trial. As the United States Supreme Court has previously recognized, a person
who has suffered discrimination during jury selection has little to no recourse to
remedy that discrimination on their own, which is why litigants have third party
standing to issue a challenge on behalf of such a person. Contradicting this
fundamental principle, Dixon denies the right to have litigants address
discrimination if the discrimination is directed at jurors who are sitting as alternates.
The opportunity to participate in jury selection is akin to participation in the elective
process: “Whether jury service be deemed a right, a privilege, or a duty, the State
may no more extend it to some of its citizens and deny it to others on racial grounds

than it may invidiously discriminate in the offering and withholding of the elective

! Appellant Singh previously argued that Dixon was wrongly decided. Appellant’s
Opening Brief at 11, fn. 2; Appellant’s Reply Brief at 24.
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franchise.” Powers v. Ohio, 499 U.S. 400, 408, 111 S. Ct. 1364, 1370 (1991). Batson
and its progeny not only serve the general public’s and litigants’ interests in a fair
trial but protects each person that participates in the jury selection process from
suffering discrimination while carrying out their civic duty. Id., 499 U.S. 400, 409,
111 S. Ct. 1364, 1370 (1991); Batson v. Kentucky, 476 U.S. 79, 87, 106 S. Ct. 1712,
1718 (1986) (“As long ago as Strauder, therefore, the Court recognized that by
denying a person participation in jury service on account of his race, the State
unconstitutionally discriminated against the excluded juror.”) (emphasis added)).
No matter who strikes a potential juror in a discriminatory manner, “there can be no
doubt that the harm is the same -- in all cases, the juror is subjected to open and
public racial discrimination.” Georgia v. McCollum, 505 U.S. 42, 49, 112 S. Ct.
2348, 2353 (1992). The harm is as much, if not more, to the person serving as to the
parties in the proceeding.

Respectfully, Dixon was “badly reasoned” because the decision misconstrued
the nature of the right protected by Batson. First, the primary right protected in
Batson belongs to the potential juror, not the parties litigating the trial, and second,
the right protected is to be free from unlawful discrimination during jury selection,
not the right to actually sit on a particular jury. When it claimed that “where the
Batson violation involves a prospective alternate and no alternate participates in

deliberations, the discrimination did not directly impact the jury's makeup and the



defendant was not tried by a jury whose members were selected pursuant to
discriminatory criteria,” the Dixon Court erred in focusing on secondary impacts,
i.e. composition of the jury and the defendant’s right to a fair trial, not the person
whose rights were directly violated. Dixon v. State, 137 Nev. 217, 222, 485 P.3d
1254, 1259 (2021). Under Dixon’s reasoning, an alternate juror subject to
discrimination, no matter how blatant, has no remedy for the violation of their
constitutional right if alternates did not deliberate in the case. See McCullom, 505
U.S. at 56, 112 S. Ct. at 2357 (observing that while a juror could theoretically bring
suit for discrimination, the barriers to such a suit are “daunting”). And while the
Dixon Court accurately observed that no person has a right to sit as an alternate juror,
this observation is not particularly relevant since no one has the right to sit as a juror
in any capacity. Compare Dixon, 137 Nev. at 222 (stating that there is no right to be
an alternate juror) with Powers, 499 U.S. at 409, 111 S. Ct. 1364, 1370 (1991) (“An
individual juror does not have a right to sit on any particular petit jury, but he or
she does possess the right not to be excluded from one on account of race.”
(emphasis added)). However, every person, whether they are ultimately seated as a
juror or not, has the individual right to be free from discrimination while exercising
their civic right, privilege, and duty to participate in the jury selection process.

Powers, 499 U.S. at 409.



Similar to the ruling itself, the cases cited favorably in Dixon all failed to
consider the rights of the juror subject to discrimination and Batson’s role in
protecting those rights. See, e.g., Roberts v. Singletary, 794 F. Supp. 1106, 1125
(S.D. Fla. 1992) (failing to recognize harm to individual juror and focusing
exclusively on whether defendant was prejudiced by discriminatory preemptory
challenge) (cited by Dixon, 137 Nev. at 221). The federal appellate court decisions
cited in Dixon, arguably the most persuasive authority provided, all preceded the
United States Supreme Court opinions in Powers and McCollum which were issued
in 1991 and 1992 respectively and clarified that jurors themselves had a right to
avoid discrimination during jury selection and litigants raising Batson challenges
were effectively protecting that right as a third party. See Dixon, 137 Nev. at 221
(citing United States v. Lane, 866 F.2d 103 (4th Cir. 1989); Nevius v. Sumner, 852
F.2d 463, 468 (9th Cir. 1988)). By comparison, United States v. Harris, the federal
appellate court decision cited by Dixon as a conflicting authority, was issued well
after Powers, McCollum, and Edmundson and specifically addressed the harm to the
juror. United States v. Harris, 192 F.3d 580, 587-88 (6th Cir. 1999) (“Moreover, the
harm inherent in a discriminatorily chosen jury inures not only to the defendant, but
also to the jurors not selected because of their race, and to the integrity of the

judicial system as a whole.”)(emphasis added)(cited by Dixon, 137 Nev. at 221).



Racial discrimination against a juror causes real, concrete harm that has
nothing to do with the litigants’ right to a fair trial. “People of color have reported
for jury duty only to be targeted by harassment, subjected to unnecessary and
embarrassing questioning, and confronted with harmful stereotypes.” Equal Justice
Initiative, Race and the Jury: lllegal Discrimination in Jury Selection, 61 (2021),
available at https://eji.org/wp-content/uploads/2005/11/race-and-the-jury-
digital.pdf. These experiences “send the message that people of color are presumed
unqualified by state actors to decide important questions.” ld. (internal quotation
marks omitted). Prospective jurors should be presumed to be competent and by
extension aware when they are subjected to racially biased questioning and
harassment during jury selection. Subjecting people to racism from the litigants or
even the judges without recourse solely due to their position as alternates will not
alleviate this problem.

As the Supreme Court of United States has previously observed, a Batson
challenge by a third party is practically the only remedy available to a juror struck
in a discriminatory manner, stating “although individuals excluded from jury service
on the basis of race have a right to bring suit on their own behalf, the barriers to a
suit by an excluded juror are daunting.” McCullom, 505 U.S. at 56, 112 S. Ct. at
2357. This is why a defendant “can raise the third-party equal protection claims of

jurors excluded by the prosecution because of their race” when the defendant is not



of the same race as the juror, Powers, 499 U.S. at 415 (emphasis added), and the
government may raise a Batson challenge to protect a juror when a defendant
exercises a discriminatory challenge. McCollum, 505 U.S. at 59. Yet under Dixon,
blatant public racial discrimination against an alternate will only be remedied if the
juror would have ultimately been seated, which is a truly arbitrary condition for
justice to be found. Recognizing and rectifying racial discrimination against a juror
that otherwise violates our federal and state constitutions should not depend on
whether another juror has an unexpected emergency.

When courts have recognized, as the Supreme Court of the United States has
clarified, that Batson challenges are as much about protecting people participating
in the jury selection process from discrimination as it is about the final outcomes for
a trial’s litigants, those courts have correctly found that racial discrimination against
a person participating in jury service, even an alternate, is structural error. See
Harris, 192 F.3d at 587-88 (“Moreover, the harm inherent in a discriminatorily
chosen jury inures not only to the defendant, but also to the jurors not selected
because of their race, and to the integrity of the judicial system as a whole.”
(emphasis added)). Only when courts have erred in limiting the scope of the violation
to the challenging party’s rights do they erroneously apply harmless error.

Dixon correctly recognized that litigants are harmed when the jury seated has

been shaped by unlawful discrimination and the public has an interest in juries



untainted by racial discrimination. However, Dixon ignores that it is the right of the
person actually subjected to discrimination that is most entitled to protection and
who Batson and its progeny were particularly meant to protect. In failing to provide
the same protection to alternates as to seated juror, Dixon fails to serve this primary

purpose and so should be overturned.
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