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CHRISTOPHER M. PETERSON, Nevada Bar No.: 13932
JACOB T. S. VALENTINE, Nevada Bar No. 16324
AMERICAN CIVIL LIBERTIES

UNION OF NEVADA

4362 W. Cheyenne Ave.

North Las Vegas, NV 89032

Telephone: (702) 366-1226

Facsimile: (702) 830-9205

Emails: peterson@aclunv.org; jsmith@aclunv.org

MARGARET A. MCLETCHIE, Nevada Bar No.: 10931
LEO S. WOLPERT, Nevada Bar No.: 12658
MCLETCHIE LAW

602 South Tenth Street

Las Vegas, NV 89101

Telephone: (702) 728-5300

Fax: (702) 425-8220

Email: efile@nvlitigation.com

Attorneys for Plaintiffs

UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA

Case No.: 2:24-cv-00334-JAD-NJK

LISA MCALLISTER, an individual,
BRANDON SUMMERS, an individual; and,

o RESPONSE TO DEFENDANT
JORDAN POLOVINA, an individual CLARK COUNTY’S MOTION TO
Plaintiffs, DISMISS (ECF NO. 102)

VS.

CLARK COUNTY, a political subdivision of
the state of Nevada,

Defendant

Plaintiffs hereby file this Response to Defendant Clark County’s Motion to Dismiss
Plaintiffs Summers’ and Polovina’s As-Applied Challenges in the First Amended Complaint.
(ECF No. 102.) This Response is made and based upon the following Memorandum of Points

and Authorities as well as the papers and pleadings on file herein, and any arguments the
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Court permits.

DATED: January 9, 2026 ~ By: /s/ Leo S. Wolpert
MARGARET A. MCLETCHIE, Nevada Bar No. 10931
LEO S. WOLPERT, Nevada Bar No. 12658
MCLETCHIE LAW
602 South Tenth Street
Las Vegas, Nevada 89101
Telephone: (702) 728-5300
Fax: (702) 425-8220
Email: efile@nvlitigation.com

CHRISTOPHER M. PETERSON, Nevada Bar No.: 13932
TATIANA R. SMITH, Nevada Bar No.: 16627
AMERICAN CIVIL LIBERTIES

UNION OF NEVADA

4362 W. Cheyenne Ave.

North Las Vegas, NV 89032

Telephone: (702) 366-1226

Facsimile: (702) 830-9205

Emails: peterson@aclunv.org; tsmith@aclunv.org

i




O© o0 3 O w»n Bk W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Case 2:24-cv-00334-JAD-NJK  Document 117  Filed 01/09/26  Page 3 of 9

MEMORANDUM OF POINTS AND AUTHORITIES

I. INTRODUCTION

Defendant Clark County’s December 18, 2025, Motion to Dismiss (ECF No. 102,
the “Motion”) seeks dismissal of a portion of Plaintiffs Brandon Summers’ and Jordan
Polovina’s Third Cause of Action, which claims that Clark County Code (“CCC”) Section
16.13.030 violates the First Amendment as applied to them. (ECF No. 61, 49 150 — 189, pp.
19:8 - 22:19.) Clark County’s argument boils down to the proposition that because the Las
Vegas Metropolitan Police Department (LVMPD)—a separate legal entity from Clark
County under NRS Chapter 280—is “responsible for enforcing CCC 16.13.030 at the street
level” (ECF No. 102, p. 5:18) and LVMPD is not a party to the instant lawsuit, the Court
cannot enjoin LVMPD from enforcing CCC 16.13.030. Thus, Clark County argues, any
order from the Court enjoining enforcement of CCC 16.13.030 as applied to Plaintiffs
Summers and Polovina would be an “impermissible advisory opinion.” (ECF No. 102, p.
10:23-25.) To this end, Clark County ably recites case law establishing that as-applied
challenges preclude enforcement of an ordinance against particular plaintiffs,' they must be
directed at the agency responsible for the enforcement of the statute,? and that LVMPD is a
legally distinct entity from Clark County.?

However, in the Clark County criminal justice system, the people are represented
by two separate yet equally important groups: LVMPD, who investigates crime; and the
Clark County District Attorneys, who prosecute offenders. While the Clark County District
Attorneys may not enforce CCC 16.13.030 at “street level,” they undoubtedly enforce CCC
16.13.030 before the courts, and can be enjoined from doing the same via a declaratory
judgment that CCC 16.13.030 is unconstitutional as applied to Plaintiffs Summers and

Polovina, which would provide redressability.* Thus, Clark County’s claim that it “has no

' (ECF No. 102, pp. 5:24 — 6:28)
2 (ECF No. 102, pp. 7:1 — 8:7)
3 (ECF No. 102, pp. 8:8 —9:14)

4 See Warenback v. Ford, No. 21-16964, 2023 WL 7121405, at *1 (9th Cir. Oct. 30, 2023)
(citing Catholic League for Religious and C.R. v. City and Cnty. of San Francisco, 624 F.3d
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ability whatsoever to mitigate enforcement of CCC 16.13.030 under specific circumstances”
and that said ability “rests solely with the enforcement agency LVMPD” (ECF No. 102, p.
10:17-19) is an outright fiction.> Crucially, the Clark County District Attorney’s Office is
not a legally distinct entity from Clark County itself.® Plaintiffs Summers and Polovina
therefore establish Article III standing to assert as-applied challenges to CCC 16.13.030
against Clark County, and such claims are justiciable. Because the Court thus has subject
matter jurisdiction, this Court should deny Clark County’s motion to dismiss under FRCP
12(b)(1).”
II. PRODCEDURAL HISTORY AND NATURE OF CLAIMS

Clark County correctly summarizes Plaintiffs Summers’ and Polovina’s contention
that “that playing the violin and cello, respectively, requires that they stop and induce others
to stop to listen and to provide donations in Pedestrian Flow Zones and, accordingly, CCC

16.13.030 is unconstitutional as applied to them.” (ECF No. 102, p. 2:17-20.)® To that end,

1043, 1053 (9th Cir. 2010) (en banc)).

> Although the Clark County District Attorney’s Office often declines to prosecute
individuals arrested or cited for violating CCC 16.11.030, that is not always the case, and
enforcement of CCC 16.11.030 has resulted in criminal prosecutions and a jail sentence.
(See, e.g., Exhibits 1 and 2.) Thus, Clark County plainly enforces CCC 16.11.030 before
the courts and has policies permitting the same.

6 See, e.g., Williams v. Clark Cnty., No. 222CV00045JADEJY, 2022 WL 2658978, at *3 (D.
Nev. June 16, 2022), report and recommendation adopted, No. 222CV00045CDSEJY, 2022
WL 2657249 (D. Nev. July 8, 2022) (Clark County District Attorney’s Office “is not a
separate entity capable of being sued under Section 1983”); Wormwood v. N. Las Vegas
Police Dep’t, No. 215CV01438JADGWF, 2016 WL 6915300, at *3 (D. Nev. Nov. 22,2016)
(dismissing claims against Clark County District Attorney’s Office as “redundant to the
claims against Clark County”).

7 Although the Motion purports to be pursuant to FRCP 12(b)(1) and FRCP 12(b)(6) (ECF
No. 102, p. 1:22-23), it does not contain any argument that the targeted claim fails under
FRCP 12(b)(6), i.e., that Plaintiffs have failed to plead adequate facts to state a claim for
relief under the relevant standards. See Ashcroft v. Igbal, 556 U.S. 662, 678 (2009); Bell Atl.
Corp. v. Twombly, 550 U.S. 544, 555-56 (2007).

8 Although Clark County argues that Plaintiffs’ Prayer for Relief “is silent on the relief
requested from the Court on these as-applied challenges—seeking only to have the ordinance
declared unconstitutional and enjoined in its entirety” (ECF No. 102, p. 2:20-22) this is a
mischaracterization. The Prayer for Relief does not only seek to have the ordinance declared

2
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Plaintiffs Summers and Polovina adequately plead that they meet all standing requirements.
(See ECF No. 61, 99 15-27, 36-47.) In addition to lodging a facial challenge to CCC
16.13.030 under the First Amendment (id., Y 190-200), they thoroughly plead that fear of
prosecution under CCC 16.13.030 has made them, specifically, stop performing on
pedestrian bridges and caused them injuries. (/d., 99 150-189.) Importantly, Plaintiffs in this
matter are not seeking money damages, but merely declaratory and injunctive relief as well
as attorney’s fees and costs. (/d., p. 26:10-22.)
III. LEGAL ARGUMENT

A. Standard of Review.

Clark County ably recites that the three elements of Article III standing are that a
plaintiff demonstrate (i) that he has suffered or likely will suffer an injury in fact, (i1) that the
injury likely was caused or will be caused by the defendant, and (iii) that the injury likely
would be redressed by the requested judicial relief. (ECF No. 102, p. 4:18-21 (quoting Food
& Drug Admin. v. All. for Hippocratic Med., 602 U.S. 367, 380, 144 S. Ct. 1540, 1555, 219
L. Ed. 2d 121 (2024)).) However, Clark County elides that where, as here’, “plaintiffs bring
a pre-enforcement challenge under the First Amendment, unique standing considerations ...
tilt dramatically toward a finding of standing.” Planned Parenthood Great Nw., Hawaii,
Alaska, Indiana, Kentucky v. Labrador, 122 F.4th 825, 836 (9th Cir. 2024) (quoting Tingley
v. Ferguson, 47 F.4th 1055, 1066-67 (9th Cir. 2022)). “That is because ‘a chilling of the

unconstitutional and enjoined in its entirety. Rather, it seeks—in addition to injunctive relief
prohibiting Clark County from enforcing CCC 16.13.030—declaratory relief that CCC
16.13.030 violates the Federal and Nevada Constitutions. (ECF No. 61, p. 26:10-22.)
Nothing in this language suggests that the Court cannot apply declaratory relief in the context
of both facial and as-applied challenges.

? Regarding Plaintiff Polovina, enforcement proceedings were initiated against him on May
22,2025, when he was issued a citation for allegedly violating CCC 16.13.030. (See Exhibit
3.) This resulted in Plaintiff Polovina being arraigned on July 21, 2025. (Exhibit 4.) As these
proceedings were initiated after the First Amended Complaint was filed on January 6, 2025,
and this matter has proceeded far beyond an embryonic stage, considerations of economy,
equity, and federalism counsel against Younger abstention. See Hoye v. City of Oakland, 653
F.3d 835, 844 (9th Cir. 2011) (quoting Hawaii Hous. Auth. v. Midkiff, 467 U.S. 229, 238,
104 S.Ct. 2321, 81 L.Ed.2d 186 (1984)).
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exercise of First Amendment rights is, itself, a constitutionally sufficient injury.”” Id.
(quoting Libertarian Party of L.A. Cnty. v. Bowen, 709 F.3d 867, 870 (9th Cir. 2013)).
Nevertheless, Clark County appears to concede that Plaintiffs Summers and
Polovina meet the first two standing elements and only argues that the Court cannot redress
their injuries vis-a-vis Clark County. However, as argued below, the as-applied claim at issue
provides redressability, and dismissal is inappropriate.
B. Plaintiffs’ As-Applied Challenge Is Directed at an Agency Responsible for
Enforcement and Is Therefore Redressable.
Even though Clark County correctly notes that a “law enforcement entity responsible
for enforcing the law in Clark County and the City of Las Vegas is LVMPD” (ECF No. 102,
p. 8:2-3) they are incorrect in suggesting that LVMPD is the only entity that enforces CCC
16.13.030 or in claiming that Clark County “is not the entity responsible for the enforcement
of CCC 16.13.030.” (Id., p. 7:26.) Of course, prosecutors working at the Clark County
District Attorney’s Office are responsible for enforcing CCC 16.13.030 after an arrest is
made or a citation is issued. Thus, while Clark County may not be able to “compel or direct
LVMPD to enforce laws or to preclude enforcement of laws under specific circumstances”
(id., p. 8:5-6) it can certainly compel or direct its own district attorneys not to enforce CCC
16.13.030 after an arrest or citation is issued.!” Indeed, in the context of challenging
unconstitutional policies or procedures promulgated by prosecutors, the municipality (rather
than the individual prosecutors) are the real parties in interest. Johnson v. Reno Police Chief,
718 F. Supp. 36, 38 (D. Nev. 1989) (citing Mairena v. Foti, 816 F.2d 1061, 1064 (5th
Cir.1987)).

Enjoining a prosecutor—or prosecutor’s office—from enforcing a statute or

10 The Clark County District Attorney’s Office is also the “final policymaker[] in the
particular area or particular issue relevant here: the decision to ... prosecute.” Webb v. Sloan,
330 F.3d 1158, 1165 (9th Cir. 2003). See also Cairns v. Sheriff, Clark Cnty., 89 Nev. 113,
115, 508 P.2d 1015, 1017 (1973) (“The matter of the prosecution of any criminal case is
within the entire control of the district attorney.”). Thus, the Court can also provide redress
by enjoining the Clark County District Attorney’s Office from implementing policies which
permit prosecution of Plaintiffs Summers and Polovina under CCC 16.13.030.

4
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ordinance against a plaintiff qualifies as a form of “redress” for the purposes of standing. The
United States Supreme Court recently examined this concept in the context of Texas’s post-
conviction DNA testing procedures, stating that “if a federal court concludes that Texas’s
post-conviction DNA testing procedures violate due process, that court order would
eliminate the state prosecutor’s justification for denying DNA testing.” Reed v. Goertz, 598
U.S. 230, 234, 143 S. Ct. 955, 960, 215 L. Ed. 2d 218 (2023). This, in turn, would cause a
“change in a legal status,” the “practical consequence” of which would be “a significant
increase in the likelihood” that the “state prosecutor would grant access to the requested
evidence and that [appellant] therefore would obtain relief that directly redresses the injury
suffered.” Id. (quoting Utah v. Evans, 536 U.S. 452, 464, 122 S.Ct. 2191, 153 L.Ed.2d 453
(2002)).

The United States Supreme Court recently reaffirmed this holding, noting that a
“declaratory judgment in [appellant’s] favor would accordingly redress his injury by
removing the allegedly unconstitutional barrier Article 64 erected between [appellant] and
the requested [DNA] testing.” Gutierrez v. Saenz, 606 U.S. 305, 319, 145 S. Ct. 2258, 2268,
222 L. Ed. 2d 531 (2025). Indeed, plaintiffs still have standing to challenge the application
of an unconstitutional statute even if a prosecutor might “find another reason” to prosecute
them for the same conduct. /d. (citing Federal Election Comm’n v. Akins, 524 U.S. 11, 25,
118 S.Ct. 1777, 141 L.Ed.2d 10 (1998)) (“[T]hose adversely affected by a discretionary
agency decision generally have standing to complain that the agency based its decision upon
an improper legal ground ... even though the agency ... might later, in the exercise of its
lawful discretion, reach the same result for a different reason”).

The cases Clark County cites do not lead to the opposite conclusion. For instance,
in Real v. City of Long Beach, 852 F.3d 929 (9th Cir. 2017), the court did not rely on the
mere fact that Long Beach’s zoning ordinances were “enforced by the city’s internal police
department and code enforcement divisions” (ECF No. 102, p. 7:23-24) in determining that
the plaintiff had standing to make an as-applied challenge to said ordinances. Rather, the

Court held that plaintiff had standing because he “sufficiently alleged a credible threat of]
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prosecution,” as Long Beach “vigorously defended its zoning ordinances in this case, and
[plaintiff] has been explicitly told that he will be subject to zoning enforcement processes”
if he opened a tattoo parlor in violation of Long Beach’s zoning ordinance. Real, 852 F.3d
929 at 934-35 (emphases added).

Clark County cites to Uzuegbunam v. Preczewski, 592 U.S. 279,291, 141 S. Ct. 792,
801, 209 L. Ed. 2d 94 (2021) for the proposition that federal courts lack jurisdiction to enter
a judgment unless it provides a remedy that can redress the plaintiff” injury. (ECF No. 102,
p. 4:22-25.) However, as the Ninth Circuit has clarified, “Uzuegbunam was a damages case
which says nothing about the redressability of declaratory judgments.” In re United States,
No. 24-684, 2024 WL 51024809, at *2 (9th Cir. May 1, 2024), cert. denied sub nom. Juliana
v. United States, 145 S. Ct. 1428, 221 L. Ed. 2d 553 (2025). And here, as noted above,
Plaintiffs Summers and Polovina do not seek monetary damages, only declaratory and
injunctive relief.

In any case, the Court need not look beyond the FAC to determine that it can redress
Plaintiffs Summers’ and Polovina’s injuries in this suit without LVMPD as a party. (See ECF
No. 61, 927 (“A favorable decision will redress SUMMERS’s injury by eliminating his risk
of prosecution under CCC 16.13.030”); id., 4 47 (“A favorable decision will redress
POLOVINA'’s injury by eliminating his risk of prosecution under CCC 16.13.030”)
(emphases added).) As it is clear that only Clark County (via its District Attorney’s Office)—
not LVMPD—can prosecute Plaintiffs for violations of CCC 16.13.030, the Court can
redress those potential injuries by declaring CCC 16.13.030 unconstitutional as applied to
Plaintiffs, or enjoining Clark County from prosecuting Plaintiffs under CCC 16.13.030.
Thus, because it plainly has subject matter jurisdiction over Plaintiffs Summers’ and
Polovina’s as-applied challenge, the Court should deny Clark County’s Motion to Dismiss.

IV.  CONCLUSION
The Parties agree that Clark County lacks sufficient control over LVMPD to prevent

it from enforcing an unconstitutional ordinance'!, but that does not mean Plaintiffs Summers

' (See ECF No. 102, p.10:24-25)
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and Polovina lack redress for their as-applied claims. The old police adage—*“you can beat

the charge, but you can’t beat the ride”—should not end the Court’s inquiry. Absent a ruling

that CCC 16.13.030 is facially invalid, this Court can and should address, on the question’s

merits, whether Clark County, through its District Attorney’s Office, can levy such charges

against Plaintiffs Summers and Polovina without violating the Constitution. Plaintiffs

respectfully request the Court deny Clark County’s Motion to Dismiss.

DATED: January 9, 2026

By: /s/ Leo S. Wolpert

MARGARET A. MCLETCHIE, Nevada Bar No. 10931
LEO S. WOLPERT, Nevada Bar No. 12658
MCLETCHIE LAW
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Las Vegas, Nevada 89101

Telephone: (702) 728-5300

Fax: (702) 425-8220

Email: efile@nvlitigation.com
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Criminal Complaint in JC Case No. 25-CR-071740
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July 21, 2025, Arraignment of Jordan Polovina in JC Case No. 25-CR-




