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District Attorney

CIVIL DIVISION

Bar No. 1565

By: JOEL K. BROWNING

Deputy District Attorney

Bar No. 14489

By: TIMOTHY ALLEN

Deputy District Attorney

State Bar No. 14818

500 South Grand Central Pkwy., Suite 5075

Las Vegas, Nevada 89155-2215

Telephone (702) 455-4761

Fax (702) 382-5178

E-Mail: Joel.Browning@ClarkCountyDANV.gov
E-Mail: Timothy.Allen@ClarkCountyDANV.gov
Attorneys for Defendant Clark County

UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA

LISA MCALLISTER, an individual; and )
BRANDON SUMMERS, an individual;

JORDAN POLOVINA, an individual, ) Case No: 2:24-cv-00334
)
Plaintiffs, )
) DEFENDANT CLARK COUNTY’S
vs. g MOTION FOR SUMMARY
CLARK COUNTY, a political subdivision ) JUDGMENT
of the state of Nevada. )
)
)
Defendant(s). )

Defendant CLARK COUNTY, by and through its counsel of record, hereby files this
Motion for Summary Judgment on Plaintiffs’ First Amended Complaint (“FAC”) [61]
pursuant to Fed. R. Civ. P. 56.

This Motion is made and based upon the attached Memorandum of Points and
Authorities, all papers and pleadings on file herein, and oral arguments permitted by the Court
at a hearing on the matter, if any.

/1]
/1]
/1]
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MEMORANDUM OF POINTS AND AUTHORITIES

I.
BACKGROUND INFORMATION

Statistics from the Las Vegas Convention and Visitors Authority between 1970 and
2024 show that annual visitors to Las Vegas have steadily increased from 6.79 million visitors
in 1970 to 41.68 million visitors in 2024—an increase of over 600%. See Las Vegas Historic
Tourism Statistics (1970-2024), attached hereto as Exhibit A. In 2024, these 41.68 million
visitors contributed $384 million in room tax and another $13.57 billion dollars in gaming
revenue to the local economy—which is to say nothing of the substantial impact these visitors
have on other local businesses and tax generators like retail stores, restaurants, entertainment,
and transportation providers and the jobs these interconnected industries create. /d.

Given the substantial role that tourism plays in the local economy, Clark County has an
important and compelling interest in ensuring that both locals who work in these industries
and visitors who patronize them are safe and secure in their person on the Las Vegas Strip and
in the Resort Corridor. Protecting pedestrian traffic and ensuring that it can flow freely and
expeditiously has long been a critical part of protecting these interests.

In 1994, a Las Vegas Boulevard Pedestrian Walkway Study “advised that a system-
wide pedestrian plan (a vision for the future) be developed and implemented.” See 1994 Las
Vegas Boulevard South Pedestrian Walkway Study, attached hereto as Exhibit B, at CC 827.
This study, which documented the high number of vehicle-pedestrian accidents and deaths on
the Strip, recommended that high pedestrian volumes warranted removing obstructions from
public walkways and prioritizing the widening of walkways wherever possible to reduce
pedestrian volumes and enhance safety. See generally id at CC 827-829.

The 1994 study also proposed additional pedestrian bridges like those that had been
constructed at Tropicana Avenue and Las Vegas Boulevard. Exhibit B at CC 829. This was
due in part to “a number of crosswalks where spillover of pedestrians into noncrosswalk areas
was caused by heavy pedestrian volumes or automobiles blocking the crosswalk™ and a

significant number of pedestrian-vehicle incidents. /d. at CC 829-830, 845.

S:\LIT\M-O\MCcAllister, Lisa\Pleadings\2025.12.18 - CC MSJ.docx\ab 2 0f33




O 0 N N nm Bk~ WD =

N N N N N N N NN e e e e e e e e
O N O »n kA WD =D 0 NN A WD = O

Tase 2:24-cv-00334-JAD-NJK  Document 103  Filed 12/18/25 Page 3 of 33

To reduce pedestrian spillover at crosswalks into the roadway, construction on
pedestrian bridges continued as recommended in the 1994 study with bridges being built at
the intersections of Las Vegas Blvd and Flamingo Rd. in 1998-1999, Spring Mountain Rd. in
2004-2005, and Harmon Ave. in 2010-2011 and one spanning Las Vegas Blvd at Park MGM
in 2020. See Clark County’s Answers to Plaintiff Polovina’s Second (sic) Set of
Interrogatories, attached hereto as Exhibit C, at 2:17-3:21.

These bridges—which largely replaced pre-existing at grade crosswalks in the same
locations—are structurally unique as they are elevated between 17’ and 25’ from the ground,
have fixed widths between 16 and 24°, have high confining walls that leave no avenue for
escape, feature only two or three points of ingress/egress (the third point of ingress/egress
generally being directly connected to fire exits from adjacent hotels, casinos, malls, structures,
etc.), and serve as the only lawful way for citizens to cross the street at their respective
locations. See, e.g., Pedestrian Bridge and Sidewalk Exhibits provided by Clark County GIS,
attached hereto as Exhibit D, at CC 2501-CC 2515.

These pedestrian bridges make up 2,478 linear feet of the 43,230 linear feet along Las
Vegas Blvd between Russel Rd. and Sahara Ave. (aka “the Strip”) or 5.7% of the total linear
feet. Exhibit D at CC 2497. They make up 0.35% of the total linear feet of the Resort Corridor
sidewalk network and represent only 0.00097% of the total square footage of all sidewalks
owned and maintained by Clark County. /d. at CC 2498-CC 2499.

In 2012, after 14 pedestrian bridges had already been constructed, Clark County
engaged Kimley-Horn and Associates, Inc. (“Kimley-Horn”) to conduct a pedestrian traffic
study of the Las Vegas Strip. See November 2012 Clark County Pedestrian Study: Las Vegas
Boulevard Russel Road to Sahara Avenue, attached hereto as Exhibit E. The study determined
that “free-flow walking speeds of the [pedestrian] bridges were observed to be lower than
those of the Las Vegas Boulevard walkways” indicating that the bridges’ unique construction
and vistas caused pedestrians to move slower. Exhibit E at CC 1069. Notably, despite
pedestrian bridges making up less than 6% of the Las Vegas Strip sidewalk network, the 2012

study determined that 11% of “non-permanent obstructions” (“NPOs”) e.g., hand billers,
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performers, solicitors, and vendors, were found to be on or within 15 feet of the pedestrian
bridges—indicating that NPOs were disproportionately more likely to be located on the
pedestrian bridges than at other locations. /d. at CC 1072. The study also indicated that “as the
average number of [NPOs] increased, generally, the [Level of Service (“LOS”)] decreased
when pedestrian volumes were significant.” /d. The study acknowledged that this result is
obvious because NPOs are present “the effective walkway width (Wg) decreases and the
pedestrian traffic is not provided the complete walkway width (W) for movement.” /d
(emphasis added).
Even back in 2012, the Study recommended that pedestrian bridges be declared no-
obstruction zones:
The pedestrian bridges have constrained widths and are an
integral part of the pedestrian walkway system. Based upon the
observed pedestrian volumes, and walkway LOS, it is
appropriate to designate the pedestrian bridges as no-
obstruction zones. Pedestrian bridges should be maintained
free of any obstructions, including obstructions like trash
enclosures. In addition the areas on and around stair landings,
elevator waiting areas, along with escalator approach and

departure landing zones should also be maintained free of any
obstructions.

Exhibit E at CC 1118 (emphasis added).

Ultimately, the 2012 Study recommended that Chapter 16.11 of the Clark County Code
be amended “to clarify that pedestrian bridges are for the prompt and safe movement of
pedestrians and that, like crosswalks, stopping and standing on pedestrian bridges are
prohibited.” Exhibit E at CC 987 (emphasis added). Accordingly, the prohibitions of
stopping and standing provided in CCC 16.13 which are at issue in this case were already
recommended more than a decade earlier.

Despite the recommendation by Kimley-Horn, however, Clark County continued to
designate only high-traffic choke points as No-Obstruction Zones (while also providing an
exception for First Amendment activity/use within these No-Obstruction Zones) in CCC

16.11.050 and CCC 16.11.070. Exhibit E at CC 1124, CC 1162
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2015 Update Study

In 2015, the Clark County Department of Public Works commissioned Kimley-Horn
to update the comprehensive 2012 Study. See, e.g., 2015 Update Study, attached hereto as
Exhibit F. The 2015 update collected new data, compared it to the data obtained in 2012, and
evaluated the impact of changes made in response to recommendations provided in the 2012
study. Notably, the study found that through the enactment of new walkway requirements for
new construction and infrastructure improvements made by the County, walkways were
widened adding approximately 1,700 additional linear footage to the sidewalk network, white
lines were added to identify Chapter 16.11 No Obstructive Use Zones, twenty-four (24)
crosswalk ramps were added to improve ADA access, and fire hydrants, garbage cans,
lighting, and other signage was removed from the bridges and walkways effectively widening
the walkways and improving the LOS in line with many of the recommendations from 2012.
Exhibit F at CC 1219.

Notably, the 2015 Update found that the number of NPOs on or within 15° feet of
pedestrian bridges on comparable holiday weekends had substantially increased thereby
worsening the LOS. Exhibit F at CC 1303.

The conclusions and recommendations of the 2015 Update Report echoed those

conclusions from 2012:

Pedestrian bridges should be maintained free of any
obstructions, whether permanent or non-permanent in
nature. In addition, the areas on and around stair landings,
elevator waiting areas, as well as escalator approach, and
departure landing zones should also be maintained free of any
obstructions (permanent or nonpermanent).

Exhibit F at CC 1334 (emphasis added).

Las Vegas Metropolitan Police Department (“LVMPD”) commissioned an update to
these studies in 2016 which focused exclusively on non-permanent obstructions. See
Pedestrian Study Las Vegas Boulevard Tropicana Avenue to Spring Mountain Road 2016

Update of Non-Permanent Obstructions, attached hereto as Exhibit G. The purpose of the
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2016 update “was to specifically observe and document NPOs in 2016 with an increased law
enforcement presence and provide comparison to NPOs observed in the 2012 and 2015 Clark
County Pedestrian Studies.” See Clark County Pedestrian Study Las Vegas Boulevard Russel
Road to Sahara Avenue December 2022, attached hereto as Exhibit H, at CC 4064. The data
collected in 2016 was collected on different dates than in the 2012 and 2015 studies and had
slightly different methodologies—but showed generally higher numbers of non-permanent
obstructions on pedestrian bridges in 2016 despite the increased presence of law enforcement
indicating that the presence of law enforcement did not have an apparent effect on the number
of NPOs. See, e.g., Exhibit G at CC 4282

As tourism began to slowly return to Las Vegas Post-COVID in 2022, Clark County
once again commissioned another pedestrian study with Kimley-Horn to ascertain the state of
pedestrian traffic on the Strip. See Exhibit H.

The 2022 study highlighted some of the improvements Clark County had undertaken
to improve pedestrian traffic flows and safety and to decrease disorder along the Strip over the
intervening years including, but not limited to, the installation of M50-P1 Bollards along the
Strip “to provide a buffer between pedestrian walkways and adjacent motor vehicles to protect
pedestrians from potential hostile-vehicle pedestrian crashes.” See, e.g., Exhibit H at CC
4075. This was just the most recent effort by Clark County to improve the flow of traffic and
to protect pedestrians as, over the years, Clark County has “remov[ed] obstructions,
improv[ed] lighting, widen[ed] sidewalks, increase[ed]| shade, add[ed] traffic bollards,
chang[ed] to more pedestrian friendly infrastructure, constructed] pedestrian bridges,
enact[ed] ordinances to decrease obstruction in high-traffic areas, engag[ed] contractors to
keep escalators and elevators operating non-stop, hir[ed] 24/7 cleaning crews to keep
pedestrian bridges/escalators/elevators free of trash and debris and graffiti, and propos[ed]
[and/or enacted] additional amendments and ordinances to achieve those aims.” See Defendant
Clark County’s Second Supplemental Answers to Plaintiff’s First Set of Interrogatories,
attached hereto as Exhibit I, at 12:23-14:2; see also May 3, 2022, Legislative History for
Proposed Amendment to CCC 16.11, attached hereto as Exhibit J, at CC 3993-CC 3994; see
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also Video of May 3, 2022, Legislative History for Proposed Amendment to CCC 16.11, filed
manually with the Clerk and referenced herein as Exhibit K, at Timestamp 42:45-48:29.

NPOs! on the Strip decreased generally in the 2022 study—though such a decrease is
not surprising given that 2022 had fewer tourists than either 2012 or 2015 and, after two years
of COVID-related restrictions and decreased tourist numbers, many vendors, solicitors, and
performers had likely moved on to more consistent sources of income. See, e.g., Exhibit H at
CC 4146; see also Exhibit A.

Despite this decrease in NPOs on the Strip in 2022, LVMPD and the Nevada Resorts
Association (“NRA”) raised concerns regarding the safety of the pedestrian bridges based on
their observations and complaints received in the post-COVID era and because the unique
structural nature of the bridges made crime prevention and law enforcement efforts more
difficult and created the potential for catastrophic events like crowd crush or stampedes during
a mass casualty event. See, e.g., Exhibit J; see also Exhibit K at timestamp 03:00-21:37.
These concerns, which were presented to the Board of County Commissioners (“BCC”) in
2022, ultimately led to the enactment of CCC 16.13.030—the ordinance at issue in the subject
litigation—in early 2024.

IL.
SUBJECT ORDINANCE AND THE LEGISLATIVE HISTORY

A. May 3, 2022 — Legislative History on Proposed Amendment to CCC 16.11

LVMPD Presentation and Public Comment in Support of Proposed Amendment

On May 3, 2022, LVMPD gave a presentation on the status of the pedestrian bridges
and the types of crimes its officers witnessed in support of a proposed amendment to CCC
16.11 which would clarify that the pedestrian bridges were intended to serve as crosswalks to

help pedestrians cross streets and declare them no obstruction zones. See, e.g., Exhibit J at

!'It should be noted that “NPO” as used in the Kimley-Horn studies and defined by Kimley-Horn only includes individuals
hand billing, performing, soliciting or selling and, accordingly, the description fails to account for other types of individuals
who may stop or congregate on or around pedestrian bridges like loiterers, the homeless, vandals, pickpockets, the heavily
intoxicated, etc. See Deposition Transcript for Devin Val Moore, 30(b)(6) for Non-Party Kimley-Horn, attached hereto as
Exhibit L, at 28:4-30:6. Accordingly, a decrease in NPOs on the pedestrian bridges may not be coextensive with a decrease
in stationary individuals or people whose presence poses a potential safety hazard.
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CC 3979-CC 3984; Exhibit K at timestamp 03:00-21:37. The presentation featured videos
and photographs from the pedestrian bridges along the Strip. See id; see also generally
LVMPD presentation PowerPoint slides, attached hereto as Exhibit M.

The presentation showed large number of individuals stopping or standing on the
bridge which forced pedestrians into narrow lanes of traffic, often in conflict with other
pedestrians; including homeless individuals who had off-leash dogs wandering the bridges?,
had large items like ice boxes or tables, were intoxicated, were engaging pedestrians causing
them to stop, were engaging in unlicensed vending and other commercial activities, were
urinating or defecating in public, were using narcotics, were pickpocketing, were engaging in
lewd acts, were conducting illegal table games, were soliciting donations based on fraudulent
representations, were engaging in physical altercations, were camping on or vandalizing
County property?, were blocking access to elevators and escalators thereby precluding ADA
access, and were engaging in arson. See generally Exhibit M.

In particular, LVMPD testified that when the bridges became obstructed it created an
environment that was ripe for criminal activity and, because of the bridge’s unique structure,
LVMPD'’s street level patrols could not visualize the conduct on the bridge sufficiently to
prevent these sorts of crimes before they occurred and that by the time their officers could get
on the bridges the suspects would often be able to evade them. See Exhibit J at CC 3979-CC
3981. LVMPD also pointed out that only one or two stationary people on the bridge had the
ability to degrade the level of service significantly and put people into close proximity giving
rise to more opportunities for crime and conflict and, given that the bridges are enclosed spaces

with limited points of ingress and egress, raising the risk of personal injury and tragedy in case

2 Notably, Clark County has been sued previously by pedestrians who were attacked by off-leash dogs belonging to
homeless individuals on these pedestrian bridges. See, e.g., Complaint in Woods v. MGM Resorts International, et al.,
EJDC Case No. A-19-796711-C, attached hereto as Exhibit N, at CC 6558 (“The defendants had actual knowledge that
individuals accompanied by pit bull dogs were loitering, panhandling and squatting on the pedestrian bridge [...]”).

3 Clark County disclosed numerous Public Works Daily Inspection Reports in discovery for the Strip demonstrating how
the homeless, intoxicated, and other loiterers on the Pedestrian Bridges had damaged elevators, escalators, and glass and
assaulted maintenance and cleaning contractors resulting in substantial costs to the County and necessitating the shutdown
of ADA infrastructure like elevators and escalators for repairs. See, e.g., a sampling of the Daily Inspection Reports from
Jan 2021 to Mar 2021, attached hereto as Exhibit O, at 000008, 000058, 000064, 000102, 000104.
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of an emergency or stampede situation and potentially making it difficult for first responders
to gain access. /d.

As pedestrian bridges are the only way to cross the street at their given locations—
LVMPD pointed out that pedestrians have no way to effectively avoid this environment or
hazards. Exhibit J at CC 3979-CC 3981. LVMPD represented that while many of the crimes
in the presentation resulted in arrest under other ordinances and statutes, LVMPD was looking
for a way to prevent crime by providing warnings and keeping people moving along the bridge
rather than by arresting them and tying up the criminal justice system and judicial resources
associated with prosecution. /d. at CC 3984.

Virginia Valentine with the NRA, who spoke in support of the proposed ordinance
amendment, represented to the BCC that the state of the bridges was harming guests, visitors,
and employees because they have no alternative but to use the pedestrian bridges. Exhibit J
at CC 4004-CC 4005. Ms. Valentine indicated that the NRA monitors tourism blogs and
reviews and that “some of the most horrifically negative reviews of Las Vegas are [of] crossing
these bridges.” Id.

BCC Commissioner Comments on Proposed Amendment to CCC 16.11

The Clark County Commissioners asked a lot of follow up questions of LVMPD and
expressed their concerns about the proposed amendment to CCC 16.11.

Commissioner Naft was concerned about how the proposed amendment would impact
the social services work being provided to the homeless. See Exhibit J at CC 3984-CC 3985.
Commissioner Jones, on the other hand, inquired how the proposed ordinance would address
some of the incidents cited by LVMPD—particularly the violent offenses that didn’t appear
particularly related to the bridge’s unique structural characteristics. Exhibit J at CC 3985-CC
3987.

Commissioner McCurdy expressed concern that the proposed ordinance did not
provide clear guidance to LVMPD regarding enforcement and that the proposed ordinance
amendment would prohibit the Culinary Union from using the pedestrian bridges in their

protests as they had in the past. Exhibit J at CC 3988-3992. Commissioner McCurdy
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recognized that the scenes on the bridges featured in the video clips shown by LVMPD were
horrendous—but indicated that he wanted to see the data about what was going on. /d. at CC
3988.

Commissioner Kirkpatrick requested a history of the pedestrian bridges from the
Director of Public Works—which confirmed her understanding that the bridges had been put
in place as replacements to crosswalks to facilitate the movement of pedestrian traffic across
roads and to reduce vehicle-pedestrian fatal accidents and as part of the County’s ongoing
efforts to make the pedestrian experience as pleasant and as safe as it could be along the Strip.
Exhibit J at CC 3992-CC 3994.

Commissioner Naft inquired further about how LVMPD was then enforcing the no
obstruction zones subject to time constraints in effect on several of the pedestrian bridges.
Exhibit J at CC 3994-CC 3995. LVMPD responded that because the signage on the bridges
wasn’t clear and because LVMPD had to demonstrate that someone was “actually obstructing”
before they could proceed with enforcement action that the ordinance as it was written was
proving too difficult to enforce. Id. at CC 3995. LVMPD indicated that the benefit of the new
ordinance was that it made the bridges per se no obstruction zones because of the threat of
obstruction thereon posed to public safety. /d.

Commissioners Gibson and Naft both expressed deep concern over how the LVMPD
presentation highlighted the impact loiterers were having on the ADA infrastructure on the
bridges. Exhibit J at CC 3996. As the commissioner whose district includes the majority of
the Strip, Commissioner Gibson indicated that there are hours of video that didn’t make the
presentation that he had seen and, even without it, the presentation clearly demonstrates the
threat to life and property our community is facing on these pedestrian bridges. /d. at CC 3997.
He reiterated that this is a threat that hurts tourism and threatens locals and there is sufficient
evidence to support the proposed ordinance change, even if they didn’t have the data yet. /d.

Commissioners Segerblom and Gibson discussed the existing language of Chapter
16.11 with counsel for LVMPD, who indicated that the question of whether someone is

“actually obstructing” has been difficult for LVMPD to enforce and for performers to identify
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which has led to disputes, wrongful arrests, and settlements in the past—because what
constitutes an “actual obstruction” is subjective. Exhibit J at CC 4002-CC 4003.

Following public comment, Commissioner Gibson reiterated that it was not the
intention of the BCC to make it unlawful to perform, but that something needed to be done
about the crime, ADA obstruction, and damage to County property that was happening on
these pedestrian bridges. Exhibit J at CC 4015-CC 4016. The Commissioners elected not to
take any action on the proposed amendment to CCC 16.11 on May 3, 2022—instead
continuing the decision until a subsequent hearing on June 21, 2022, to continue discussions
with stakeholders and to review additional evidence about the necessity of the ordinance. /d.
at CC 4016.

Ultimately the proposed amendment to CC 16.11 was not placed back on the BCC
agenda and the time to approve the proposed amendment lapsed without any official action.

B. January 2, 2024 — Legislative History and Enactment of CCC 16.13
Dr. Sousa Report and Pedestrian Bridge Data

Following the hearing on the proposed amendment to CCC 16.11, Clark County
retained the Director of Center for Crime and Justice Policy and NVSAC and a professor from
UNLYV, William H. Sousa, Ph.D. (hereinafter “Dr. Sousa’) to conduct an analysis of data
relating to crime and disorder on the pedestrian bridges on the Las Vegas Strip to identify
whether the evidence presented by LVMPD during the 2022 legislative hearing on the
proposed amendment to CCC 16.11 was supported by data in response to the stated concerns
of the Commissioners. See, e.g., “Questions Related to Public Safety on Pedestrian Bridges”
by William H. Sousa, Ph.D., attached hereto as Exhibit P.

In a report published in April 2023, the data obtained from LVMPD and analyzed by
Dr. Sousa confirmed calls for service on Las Vegas Boulevard had increased by more than
1700% between 2018 and 2022. See Exhibit P at CC 138. The data also confirmed that a
disproportionately high number of calls for service for disorder calls had originated on the
pedestrian bridges—or a whopping 11%. Id. This was particularly significant as the pedestrian

bridges make up less than 6% of the sidewalk network on the Strip and an even smaller
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percentage of the area from which the data was obtained, which included all the square footage
for the private businesses and their respective floors which abut the Strip. /d. Dr. Sousa’s
report which focused on disorder further reiterated that calls for disorder-related events on Las
Vegas Boulevard had increased by 23% between 2018 and 2022. Id. at CC 132.

This data confirmed the anecdotal evidence presented by LVMPD which asserted that
the pedestrian bridges had become a hotbed for minor criminal offenses and incivilities in the
post-COVID era.

Based on his research in the field of disorder and crime, Dr. Sousa opined that if left
unchecked these minor incivilities or quality of life concerns that were being witnessed on the
pedestrian bridges would tend to “lead to citizen fear, to more disorder, and to serious crime.”
Exhibit P at CC 133. Dr. Sousa indicated that the effects of disorder on the bridge were
amplified because of the unique confined structure of the bridge which tended to make
pedestrians particularly vulnerable as a captive audience, unlike grade-level sidewalks where
pedestrians can step off the sidewalk or into buildings to avoid perceived threats or disorder.
Id. at 133-134. Dr. Sousa concluded that by keeping pedestrians flowing across the bridge the
County could reduce these concerns because reduced stopping and congregating in these
confined spaces would lead to decreased opportunities for disorder and crime. Exhibit P at
CC 136-CC 137.

Correspondence from NRA regarding Enactment of CCC 16.13

After reviewing the report, County Counsel was directed to draft a new ordinance
which reflected the BCC’s concerns from the 2022 legislative hearing, LVMPD’s position,
and Dr. Sousa’s findings regarding disorder and crime on or around pedestrian bridges. This
new proposed ordinance, which created Pedestrian Flow Zones on and around pedestrian
bridges along the Strip, was introduced at the November 21, 2023, BCC Meeting, and placed
on the agenda for the January 2, 2024, BCC meeting for action. See Legislative History for
CCC 16.13, attached hereto as Exhibit Q, at CC 081-CC 086.

Shortly after placing the proposed amendment on the agenda for the January 2, 2024,

BCC Meeting, the NRA sent correspondence to the BCC expressing support for the
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ordinance—citing perceived and actual safety as a major concern for guests deciding whether
to return to Las Vegas and reviews from guests which are confronted with crime, lewd acts,
unsanitary conditions, and a host of illegal confidence games and vendors when crossing
pedestrian bridges. See NRA Correspondence to BCC Commissioners, attached hereto as
Exhibit R, at CC 128-CC 129. The NRA, as an association of local businesses primarily
affected by issues on the Strip, expressed its support for the enactment of the ordinance to
protect vital economic interests of the community while leaving ample locations available for
First Amendment activities which require stopping or standing at grade-level sidewalks.
Dr. Sousa Report, LVMPD Presentation, and Public Comment in Support of CCC 16.13

Dr. Sousa presented his findings to the BCC—reiterating that calls for disorder made
up a disproportionately large percentage of all calls for disorder along the Las Vegas Blvd and
emphasizing that these types of calls, which include calls for fights, suspicious persons, public
intoxication, public drug activity, etc., had increased by a measure of 23% between 2018 and
2022. Exhibit Q at CC 103; see also Video of January 2, 2024, Legislative History for
Proposed Enactment of CCC 16.13.030, filed with the Clerk and referenced herein as Exhibit
S, at Timestamp 1:03:00-1:08:08. Dr. Sousa represented to the BCC that such incivilities were
problematic in small, confined spaces like the pedestrian bridges because it has the potential
to lead to congestion, bottlenecks, and foment other worse offenses. /d. This in turn can lead
to tragedy—Ilike crowd crush—or prevent access to bridges for first responders should
something trigger rapid group movement when pedestrian traffic is so congested. /d. Dr. Sousa
further testified that an ordinance which prohibited stopping and standing in these unique
structural areas would likely decrease disorder and help keep pedestrians safe. /d.

LVMPD spokesperson Undersheriff Walsh also spoke in support of the enactment of
CCC 16.13.030. Exhibit Q at CC 104. He indicated that CCC 16.13 would give LVMPD the
tools it needed to keep congestion from leading to crime and to prevent crowding events which
might occur like crowd crush. /d. Walsh indicated that crowd crush is one thing that LVMPD
has been very concerned about due to the panic that ensues on the Strip during shootings and

other mass casualty events and that they are concerned about what might happen if such a
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panic resulted in crowds pouring out of a building adjoining a pedestrian bridge into an already
congested area. Exhibit S at 1:08:08-1:11:56. He indicated that “if it’s predictable, then it’s
preventable” and urged the BCC to take action. Undersheriff Walsh indicated that LVMPD
would use the ordinance to seek voluntary compliance first—and would issue warnings and
ask folks to move along—only issuing citations for those who refuse. /d. at CC 104-105.

The NRA also spoke in favor of the new ordinance, reiterating the arguments made in
their correspondence to the BCC. See, e.g., Exhibit Q at CC 106-CC 107; see also Exhibit R.
She indicated that many representatives of the various resorts were in attendance to show their
support for this important ordinance and that they appreciated the ongoing efforts by the
County. Exhibit Q at CC 106-CC 107. Valentine indicated that these bridges are so critical
because the pedestrians have no choice but to use them to cross the street and that any efforts
that can be taken to prevent crime and protect these people while on the bridges was welcome.
1d. She further testified that the ordinance would prevent significant future injury by keeping
pedestrian bridges accessible to first responders, reducing the potential for chaos, and
increasing the effectiveness of the bridges with the aim of proactively improving the safety of
pedestrian bridges for guests and local employees. /d.
BCC Commissioner Comments on the Enactment of CCC 16.13

Commissioners Gibson wanted to know the Culinary Union’s position on the enactment
of CCC 16.13 and was informed that County Counsel had worked with Culinary’ s counsel to
find a compromise on language that protected their rights to protest while marching across the
bridges. Exhibit Q at CC 105-CC 106. The Culinary Union had been afraid that if people
stopped on the bridges to watch their ground-level protests outside of the pedestrian flow zones
that they could face enforcement action. /d. Accordingly, the ordinance language was amended
to reflect that only those within the pedestrian flow zones who intended to cause others to
stand or stop would be subject to citation. /d.

Commissioner Gibson inquired after street performers and was informed that, because
the ordinance was not directed at expressive conduct and facially neutral, First Amendment

activity could continue on the pedestrian bridges and for any First Amendment activities which
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required stopping or standing—they could be performed anywhere else on the remaining 94%
of the sidewalk network along the Strip. Exhibit Q at CC 106.

Commissioner Jones wanted to ensure that there would be clear signage regarding
where the pedestrian flow zones started and stopped so that pedestrians could have a clear
understanding. See Exhibit Q at CC 110. County Counsel confirmed that Public Works would
put up signage in all the areas so it’s clear and that some zones would actually end up being
smaller than the ordinance allowed. /d.

Commissioner McCurdy wanted to make a record on the ordinance and seek assurances
from LVMPD that the ordinance would be enforced equally to all people and to have LMVPD
make sure it has data so that the BCC can confirm that it is being enforced equally down the
road. Exhibit Q at CC 110. He impressed upon LVMPD the importance of training officers
to avoid disproportionately targeting different groups if he were to vote to pass the ordinance.
1d.

Commissioner Gibson reiterated that while the ordinances they pass are frequently
directed at protecting tourists—CCC 16.13 had been heavily motivated to protect the hundreds
of thousands of Clark County residents who work and visit the Strip and use the pedestrian
bridges. Exhibit Q at CC 111. Gibson indicated that there is already a large police presence
across the Strip that is surged to where it is needed at any given time, but due to the unique
characteristics of the pedestrian bridges and their role in ferrying pedestrians up and down the
primary tourist corridor they’re quite vital and can’t wait for a response after the fact. /d.

Commissioner Segerblom echoed these comments but indicated that the Strip and the
efforts to improve it are a work in progress and that they would really monitor the impact of
the subject ordinance and to make sure it is enforced correctly because—at the end of the
day—the “lifeblood of the Strip is these walkways.” Exhibit Q at CC 111. Commissioner
Segerblom assured those in attendance that, “We wouldn’t be here unless there was a need for
it but we also need to make sure that we don’t over correct or something.” /d.

/17
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A vote was then held, and the ordinance was unanimously adopted by the BCC

Commissioners with a vote of 7-0. See Exhibit Q at CC 086. The ordinance then went into

effect on January 16, 2024.
I11.
STANDARD OF REVIEW

An order granting or denying summary judgment on the constitutionality of an
ordinance is reviewed de novo on appeal. See Valley Bank of Nev. v. Plus Sys., Inc., 914 F.2d
1186, 1189 (9th Cir.1990). Summary judgment is appropriate if the evidence viewed in the
light most favorable to the nonmoving party reveals no remaining genuine issues of material
fact and the district court applied the relevant substantive law. Tzung v. State Farm Fire &
Casualty Co., 873 F.2d 1338, 133940 (9th Cir.1989); Valley Bank of Nevada, 914 F.2d at
1189 (9th Cir. 1990).

Iv.
ALLEGATIONS IN THE COMPLAINT AND NATURE OF MOTION

On or around January 6, 2025, Plaintiffs filed their First Amended Complaint [61]
(hereinafter “FAC”)—the operative pleading in this matter. The FAC contains four causes of
action: 1. Violation of the Fourteenth Amendment of the United States Constitution; 2.
Violation of Article 1, Section 8 of the Nevada Constitution; 3. Violation of the First
Amendment of the United States Constitution (Facial Challenge for all Plaintiffs; As-Applied
Challenge for Plaintiffs Summers and Polovina); and 4. Violation of Article 1, Section 9 of
the Nevada Constitution. [ECF No. 61] at 13:3-26:9.

Violations of Article 1, Section 8 and Article 1, Section 9 of the Nevada Constitution
and of the Fourteenth Amendment and First Amendment of the United States Constitution are
co-extensive, respectively. [61] at 17:21-22, 26:5-7; Hernandez v. Bennett-Haron, 128 Nev.
580, 587, 287 P.3d 305, 310 (2012); S.0.C., Inc. v. Mirage Casino-Hotel, 117 Nev. 403, 415,
23 P.3d 243,251 (2001). Notably, the underlying constitutional analysis and standard for facial
and as-applied challenges are also coextensive—the only difference being the scope of the

remedy as a successful facial challenge will invalidate an ordinance in its entirety, whereas a
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successful as-applied challenge will limit the breadth of the remedy to enforcement of the
ordinance in a plaintiff’s specific circumstances. See, e.g., Legal Aid Servs. of Oregon v. Legal
Servs. Corp., 608 F.3d 1084, 1096 (9th Cir. 2010); Project Veritas v. Schmidt, 125 F.4th 929,
939 (9th Cir. 2025).

Accordingly, all four causes of action in this action, including all facial and as-applied
challenges, may be successfully reviewed and decided under the same framework.

This Court has already laid out the framework under which it will analyze the
constitutionality of CCC 16.13.030 under the First Amendment in its Order [51] denying
Defendant’s Motion to Dismiss. See, e.g., [ECF No. 51] at 18:5-15. The first prong of this
First Amendment framework involves determining whether the ordinance even implicates
speech or burdens a substantial amount of protected speech in relation to its legitimate sweep.
The second prong of the more stringent intermediate scrutiny First Amendment analysis and
the Fourteenth due process analysis only proceeds if the Court finds that the first prong has
failed. [51] at 18:9-11.

If the Court finds that CCC 16.13.030 substantially burdens speech or that the
pedestrian bridges constitute public forums, then the Court will analyze whether CCC
16.13.030 constitutes a valid time, place or manner restriction sufficient to satisfy intermediate
scrutiny for the First Amendment. “Under that standard, a government may place restrictions
on First Amendment activity so long as the restrictions are narrowly tailored to serve a
significant government interest and leave open ample channels for communication of the
information.” [51] at 29:8-14 (internal quotation marks and footnotes omitted); Ward v. Rock
Against Racism, 491 U.S. 781, 791, 109 S. Ct. 2746, 2753, 105 L. Ed. 2d 661 (1989); Berger
v. City of Seattle, 569 F.3d 1029, 1035 (9th Cir. 2009).

In the due process analysis under the second prong, the court will examine whether
CCC 16.13.030 provides “fair notice or warning” to potential violators and “reasonably clear
guidelines for law enforcement officials and triers of fact in order to prevent arbitrary and
discriminatory enforcement.” Smith v. Goguen, 415 U.S. 566, 57274, 94 S. Ct. 1242, 1246—
48,39 L. Ed. 2d 605 (1974).
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Here, in addition to constituting a valid time, place, manner restriction that survives
constitutional muster, the plain language of stopping and standing or intending to cause
someone else to stop or stand is clear and—as evidenced from the legislative history, the
language of Clark County Code Chapter 16.13, and the LVMPD training materials on
enforcement of 16.13.030—reasonable guidelines have been provided for enforcement of the
same.

V.
LEGAL ARGUMENT

1) PLAINTIFFS CANNOT SATISFY THE FIRST PRONG OF THE COURT’S
CONSTITUTIONAL ANALYSIS AS CCC 16.13.030 IS NOT NARROWLY
DIRECTED AT SPEECH, DOES NOT OVERBURDEN SPEECH IN RELATION
TO ITS LEGITIMATE SWEEP, DOES NOT RESTRICT ACCESS TO
TRADITIONAL PUBLIC FORA, AND HAS VALID APPLICATIONS

a) CCC 16.13.030 does not Implicate the First Amendment at All because, by its
Terms, it is not Narrowly and Specifically Directed at Conduct Commonly
Associated with Expression

Under the first prong of the Court’s First Amendment Analysis, there needs to be an
initial inquiry as to whether CCC 16.13.030 implicates the First Amendment at all. [51] at
18:6-7. In this case, the subject ordinance does not “by [its] terms” seek to regulate “spoken
words” or patently “expressive or communicative conduct” nor does it “purport to regulate the
time, place, and manner of expressive or communicative conduct.” Broadrick v. Oklahoma,
413 U.S. 601, 613, 93 S. Ct. 2908, 2916, 37 L. Ed. 2d 830 (1973); see also Roulette v. City of
Seattle, 97 F.3d 300, 303 (9th Cir. 1996), as amended on denial of reh'g and reh'g en banc
(Sept. 17, 1996). CCC 16.13.030, by its terms, “prohibits only [stopping and standing on the
pedestrian bridges], neither of which is integral to or commonly associated with, expression.”
Roulette, 97 F.3d at 304.

CCC 16.13.030 provides in its entirety:

16.13.030 — Pedestrian Flow Zones. To maintain the safe and
continuous movement of pedestrian traffic, it is unlawful for any
person to (1) stop or stand within any Pedestrian Flow Zone, or (2)
engage in any activity while within a Pedestrian Flow Zone with
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the intent of causing another person who is within a Pedestrian
Flow Zone to stop or stand. A person is not in violation of this
Section if they stop or stand while waiting for access to an elevator
or escalator for purposes of entering or exiting a Pedestrian Flow
Zone.

CCC 16.13.030; see also Exhibit Q at CC 084-CC 085.

“[T]he Supreme Court has entertained facial freedom-of-expression challenges only
against [ordinances] that, ‘by their terms,” sought to regulate ‘spoken words,” or patently
‘expressive or communicative conduct’ such as picketing or handbilling.” Roulette, 97 F.3d at
303 (citing Broadrick, 413 U.S. at 613.). This includes [ordinances] that “purport to regulate
the time, place, and manner of expressive or communicative conduct.” Broadrick, 413 U.S. at
613. “The lesson we take from Broadrick and its progeny is that a facial freedom of speech
attack must fail unless, at a minimum, the challenged [ordinance]| ‘is directed narrowly
and specifically at expression or conduct commonly associated with expression.’”
Roulette, 97 F.3d at 305 (citing City of Lakewood v. Plain Dealer Publ'g Co., 486 U.S. 750,
760 (1988)) (emphasis added).

CCC 16.13.030, by its terms, however, does neither. The plain language of CCC
16.13.030 bars only stopping or standing or intending to cause others to stop or stand within a
pedestrian flow zone.

In Roulette, “[s]eeing the wisdom of preserving the sidewalk as an area for walking
along the side of the road, the City of Seattle passed an ordinance generally prohibiting people
from sitting or lying on public sidewalks in certain commercial areas between seven in the
morning and nine in the evening.” 97 F.3d at 302. The Ninth Circuit determined that the
ordinance, “[b]y its terms, [...] prohibits only sitting or lying on the sidewalk, neither of which
is integral to, or commonly associated with, expression.” Id. at 303-304. This despite the fact
that sitting and lying down had expressive elements—including expressive elements
associated with posture like sit-in protests, lie-down protests, sitting or standing to show
respect or disrespect, remaining seated to more easily gather signatures, interact with passers-

by or to play a large instrument like a double-bass or drums. See, e.g., id at 303.
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Like city council in Roulette, the BCC in this case saw the wisdom in keeping
pedestrian bridges—intended to continuously convey pedestrians across major thoroughfares
and eliminate dangerous vehicle-pedestrian interactions—as free flow zones. See CCC
16.13.010; Exhibit Q at CC 081-CC 082. Standing and stopping, while arguably containing
expressive elements like sitting or lying down, are not in and of themselves spoken words or
patently expressive conduct and restricting stopping and standing in limited locations hardly
impedes the ability of individuals to contribute to the marketplace of ideas by speaking their
thoughts or performing art.

Accordingly, by its terms and under existing Ninth Circuit and Supreme Court
precedent, CCC 16.13.030 does not implicate speech because it is not directed narrowly and

specifically at speech or conduct commonly associated with expression.

b) The Ordinance does not Burden a Substantial Amount of Protected First
Amendment Activities in Relation to its Plainly Legitimate Sweep

In the next step of the First Amendment analysis, Plaintiffs bear the burden of
establishing that the law punishes a “substantial amount of protected free speech, judged in
relation to the statute's plainly legitimate sweep[.]” Virginia v. Hicks, 539 U.S. 113, 118-19
(2003) (internal quotation marks and citations omitted); [51] at 18:7-9, 25:15-17 (“The burden
is on the plaintiff to demonstrate “from the text of [the law] and from actual fact” that
substantial overbreadth exists”) (citing N.Y. State Club Ass’n, Inc. v. City of N.Y., 487 U.S. 1,
14 (1988)). This analysis is performed by determining the full set of applications of the law
and determining which are constitutional and which are not. See, e.g., Moody v. NetChoice,
LLC, 603 U.S. 707, 718 (2024).

In Moody, Florida and Texas enacted statutes regulating large social-media platforms
which curtailed the platforms’ capacity to engage in content moderation. 603 U.S. at 707. In
holding these statutes unconstitutional, the Supreme Court found these statutes fundamentally
interfered with the First Amendment protected editorial judgments of the social-media
companies and forced them to compile content in a way that satisfied government notions of

fairness rather than in a way the companies deemed fit, burdening operations in a way that had
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no legitimate sweep because it was not the place of government to “un-bias” sources of speech.
Id. at 719. This is unlike CCC 16.13.030 in that CCC 16.13.030 is not targeting the content of
speech or deciding what type of conduct performers are allowed to engage in—like banning
panhandling or requiring musicians or showgirls to obtain approval for their songs or outfits.
Rather, the ordinance regulates conduct unrelated to speech (stopping and standing) and which
has only an incidental impact on limited types of protected expression which require stopping
and which may be exercised anywhere other than the pedestrian bridges.

On the contrary, CCC 16.13.030 more closely mirrors the ordinance which was upheld
in Roulette which was a limited ban on sitting and lying down on designated commercial
sidewalks during daylight hours. 97 F.3d at 302. The Ninth Circuit found it instructive that, in
addition to not being a direct attack on speech like the statute in Moody, the Seattle ordinance
“[did not] restrict sitting or lying in public parks, private or public plazas, or alleys, nor sitting
on the sidewalk in noncommercial areas of the city” leaving open ample avenues for forms of
communication that required sitting or lying down. 97 F.3d at 302.

CCC 16.13.030 similarly does not prohibit any specific types of speech and it’s the
County’s position that people can still engage in a full range of protected activities like
protests, performances, signature gathering (by walking alongside people and stopping after
exiting pedestrian flow zones to obtain signatures), soliciting tips or donation sign-holding (by
holding donation cans or bags and walking alongside pedestrians), etc. so long as people don’t
stop or stand in the pedestrian bridges or intend to induce someone else to stop while doing
so. To the extent any activity absolutely requires stopping or standing or intending to cause
others to stop or stand, those activities may still be conducted anywhere else on the remaining
94% of the Strip sidewalk or 99.99903% of Clark County sidewalks where the subject
ordinance is not in effect. This means that the overall burden on these limited forms of
expression is extremely low when compared to the legitimate attempts by the BCC and
LVMPD to prevent crime, promote safety, and ensure the free flow of traffic on and through

these structurally unique pedestrian bridges.

/17
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¢) CCC 16.13.030 does not Restrict Access to Traditional Public Fora nor should
Pedestrian Bridges be Considered Public Fora

The Court also noted that the Supreme Court has subjected ordinances to First
Amendment Scrutiny where the ordinance “says nothing about speech on its face” but
“restricts access to traditional public fora.” [51] at 20:15-17 (citing McCullen v. Coakley, 573
U.S. 464, 476 (2014)).

In McCullen, Massachusetts enacted a statute barring access to public sidewalks within
35 feet of an entrance or driveway to any reproductive health facility to limit close interactions
between and clashes between abortion opponents and advocates. McCullen, 573 U.S. at 464.
Unlike the statute in McCullen, the instant ordinance is not seeking to inhibit discussion, bar
close access or targeting any specific political issue—allowing people to come into the
Pedestrian Flow Zones and to express themselves and communicate with others as they see fit
so long as they do not stop or stand while doing so. CCC 16.13.030.

Furthermore, it’s difficult to classify pedestrian bridges as public fora given their
traditional role as above-grade crosswalks. Crosswalks, like freeways or freeway on-ramps,
are not public fora, despite being connected to the larger public thoroughfare, due to their
unique structures and purposes. Accordingly, such areas are highly regulated for pedestrian
traffic under state law. See, e.g., NRS 484B.307; NRS 484B.297.

The Ninth Circuit has adopted a three-factor test to determine whether a location is a

public forum. It considers:

“l) the actual use and purposes of the property, particularly [its]
status as a public thoroughfare and availability of free public
access to the area; 2) the area's physical characteristics, including
its location and the existence of clear boundaries delimiting the
area; and 3) traditional or historic use of both the property in
question and other similar properties.”

ACLU of Nev. v. City of Las Vegas, 333 F.3d 1092, 1100-01 (9th Cir. 2003).
First, while the pedestrian bridges are certainly freely accessible by the public, their

primary purpose was not to expand the public thoroughfare, but rather to replace at-grade
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crosswalks and better facilitate street-crossings at busy intersections to reduce vehicle-
pedestrian accidents. Exhibit B at 827-829. That is without a doubt the primary way these
pedestrian bridges have been used by most people over the years.

Next, the pedestrian bridges are structurally unique from traditional sidewalks or
plazas, as they are elevated between 17° and 25’ from the ground, have fixed widths between
16’ and 24°, have high confined walls on either side with no avenue for escape, and feature
limited points of ingress/egress. Exhibit D at CC 2501-CC 2515.

Despite recommendations to declare pedestrian bridges no-obstruction zones as early
as 2012, the County has historically acquiesced to the presence of people standing and
stopping on pedestrian bridges—especially street performers—Ilargely due to good faith, non-
binding agreements with the ACLU, subject to limited time, place, manner restrictions on
select pedestrian bridges provided in CCC 16.11.050. See, e.g., Exhibit E at CC 1118.

Accordingly, at least two of the three factors considered by the Ninth Circuit favor a
determination that pedestrian bridges are not traditional public fora. While, in the limited
history of the pedestrian bridges, the third factor may support finding that pedestrian bridges
are public fora, it would run counter to public policy to punish the County for a good faith
attempt to create additional spaces for free expression when it later determines that such places

are no longer suited for such activities due to changed conditions or public safety concerns.

d) CCC 16.13.030 is not Impermissibly Vague in all Its Applications and,
Accordingly, the Court should Grant Summary Judgment in Favor of Clark
County

If, as the County has argued supra, the enactment of CCC 16.13.030 “implicates no
constitutionally protected conduct” the court should only find it unconstitutional if “the
enactment is impermissibly vague in all of its applications.” Vill. of Hoffman Ests. v. Flipside,
Holffiman Ests., Inc., 455 U.S. 489, 494-95, 102 S. Ct. 1186, 1191, 71 L. Ed. 2d 362 (1982).

This 1s not a difficult bar to meet as enforcement of CCC 16.13.030 would not be
impermissibly vague as to individuals who spend prolonged amounts of time passed out from
intoxication or sleeping, who are sitting while their dogs roam free off-leash obstructing

traffic, who are engaging in unlicensed and unlawful commercial activity, who are blocking
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the bridge with tables or ice coolers, who are blocking access to ADA accommodations like
elevators and escalators, who are engaging in public urination or defecation, who are abusing
narcotics or pickpocketing other individuals on the bridge, who are engaging in indecent
exposure and/or lewd conduct, who are engaging in unlicensed gaming and scams, camping
or committing arson in elevators, etc. See, e.g., Exhibit M at CC 1437-CC 1459.
Accordingly, and as CCC 16.13.030 implicates no constitutionally protected conduct,
does not restrict access to public fora, and is not impermissibly vague in all its applications,
this is where the Court’s constitutional analysis in this case under the First And Fourteenth
Amendments should end. [51] at 18:9-11 (“[...] the facial First Amendment analysis ends
there, and the vagueness challenge moves forward only if ‘no set of circumstances exists under
which the [ordinance] would be valid”) (internal quotation marks and citations omitted).

2) UNDER INTERMEDIATE SCRUTINY, CCC 16.13.030 IS A VALID TIME,
PLACE OR MANNER RESTRICTION BECAUSE THE ORDINANCE IS
CONTENT NEUTRAL, NARROWLY TAILORED TO SERVE A SIGNIFICANT
GOVERNMENTAL INTEREST, AND LEAVES OPEN AMPLE CHANNELS FOR
EXPRESSIVE CONDUCT

a) CCC 16.13.030 is a Content-Neutral Time, Place or Manner Restriction

If for some reason the Court determines that CCC 16.13.030 is directed at expressive
conduct, then the next “crucial first step” in determining whether an ordinance or regulation
is unconstitutional is to determine whether it is “content neutral on its face.” Reed v. Town of]
Gilbert, Ariz., 576 U.S. 155, 165-66 (2015). A content-neutral ordinance will be reviewed
under intermediate scrutiny. United States v. Playboy Ent. Grp., Inc., 529 U.S. 803, 818
(2000). “Government regulation of speech is content based if a law applies to particular speech
because of the topic discussed or the idea or message expressed.” Reed, 576 U.S. at 163. “This
commonsense meaning of the phrase ‘content based’ requires a court to consider whether a
regulation of speech ‘on its face’” draws distinctions based on the message a speaker conveys.”
Id (emphasis added).

CCC 16.13.030 does not prohibit any particular topic, viewpoint, or message as it is

applied even-handedly to all people without regard to speech based on their failure to continue
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moving along in a pedestrian flow zone. Pedestrians may still march for any cause, protest any
injustice, demonstrate in any fashion, perform any form of art, or speak any opinions or words
on the pedestrian bridges so long as they do not stop or stand while doing so. Because CCC
16.13.030 only incidentally affects expressive conduct that would absolutely require someone
to stop or stand on pedestrian bridges, the prohibitions of the ordinance apply equally to those
engaged in expressive conduct who stop or stand on the bridge to the same extent as those
who do not. See, e.g., Exhibit M.

Courts recognize that facially neutral ordinances may still qualify as content-based
where the ordinance cannot “be justified without reference to the content of the regulated
speech” or where it was adopted by the government “because of disagreement with the
message [the speech] conveys,” Ward v. Rock Against Racism, 491 U.S. 781, 791, 109 S.Ct.
2746, 105 L.Ed.2d 661 (1989). But CCC 16.13.030 has no disagreement with any message or
any specific form of free expression—it only targets the static presence of all individuals or
intentional attempts to cause others to fail to move along within the pedestrian flow zones
which implicates only the manner of speech—not the content, viewpoint, or message.

b) The Ordinance is Narrowly Tailored to Serve a Significant Governmental Interest
in Public Safety on the Pedestrian Bridges

The United States Supreme Court has recognized that a government “has a strong
interest in ensuring the public safety and order [and] in promoting the free flow of traffic
on public streets and sidewalks”—the same issues identified by the BCC in support of the
subject bridge ordinance. See Madsen v. Women's Health Ctr., Inc., 512 U.S. 753, 768 (1994)
(emphasis added); see also Kuba v. 1-A Agr. Ass'n, 387 F.3d 850, 858 (9th Cir. 2004)
(“[IInterests in pedestrian and traffic safety, as well as in preventing traffic congestion, are
significant.”). The County has the burden of showing that its interest in public safety and the
flow of traffic on the pedestrian bridges is not merely speculative—though this Court has

indicated that the burden is not heavy. [51] at 32:6-13.

Ample evidence was presented throughout legislative history for the unsuccessful

proposed amendment to CCC 16.11 and for the enactment of CCC 16.13, discussed supra,
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demonstrating the significant government interest Clark County has in ensuring that the
pedestrian bridges are kept safe for visitors and residents, free of obstruction, and able to
facilitate the free flow of traffic across the street. Highlights of issues targeted by CCC

16.13.030 include:

- Blocked ADA access/damaged ADA - Concerns due to unique structure and

infrastructure due to people limited points of ingress/egress of pedestrian

loitering/camping on pedestrian bridges and bridges.

associated repair costs. - Unleashed dogs which pose a threat to

- Increased congestion due to the presence passers-by, including vulnerable children at

of stationary/sleeping people. the same level.

- Unlawful/unlicensed commercial activity. - Access for first responders.

- Unlicensed unlawful gaming and fraud. - Potential for “crowd crush” and stampedes

- Arson and vandalism. during mass casualty event.

- Pickpocketing and violence. - Limited visibility for grade-level police

- Drug and alcohol abuse. patrols and ability of bridge-level suspects to
evade.

Data, both prior to the legislative process and during it, confirms that pedestrians walk
slower on the pedestrian bridges than they do the grade-level sidewalks, NPOs are more likely
to be present on or around pedestrian bridges than grade-level sidewalks, disorder related calls
are disproportionately higher at pedestrian bridges than at other locations along the Strip, and
that, in recent years, calls for disorder and issues relating to unhoused individuals have
skyrocketed generally. All of this has led to the pedestrian bridges becoming a public safety
hazard which inhibits them from efficiently conveying pedestrian traffic across major roads in
Las Vegas’ most congested corridor as they were originally intended and posing even greater
risks in the event of an emergency.

To address these concerns—which are unique to the bridges because of their narrow,
elevated construction and purpose—CCC 16.13.030 is narrowly tailored to include only the
area covering these pedestrian bridges and limited space around the touchdown structures
where people enter and exit the bridge’s elevators and escalators which accommodate ADA
access. Because, while some of these same concerns may exist at other locations elsewhere on
the sidewalk, sidewalks pose less risk because they have multiple points of ingress/egress and

law enforcement is better able to visualize and access activity at the street level.
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To qualify as narrowly tailored, an ordinance “need not be the least speech-restrictive
means of advancing the Government's interests.” Turner Broad. Sys., Inc. v. F.C.C., 512 U.S.
622, 662 (1994) (emphasis added). “Rather, the requirement of narrow tailoring is satisfied so
long as the ... regulation promotes a substantial government interest that would be achieved
less effectively absent the regulation.” Ward, 491 U.S. at 799 (internal quotation marks and
citations omitted). In other words, an ordinance is narrowly tailored if it does not “burden
substantially more speech than is necessary to further the government's legitimate
interests.” Ward, 491 U.S. at 799.

The ordinance does not ban stopping or standing on any other portion of the sidewalk
network in the Resort Corridor, in any other public space or park or at any other location on
sidewalk owned or maintained in unincorporated Clark County. It is as narrowly tailored as 1s
possible given the issues identified with the bridges, escalators and elevators and directed

exclusively at the identified trouble areas on and around the pedestrian bridges.

¢) CCC16.13.030 Leaves Open Ample Channels for Expressive Conduct of the Type
which May be Affected by the Ordinance

The final element a time, place, or manner restriction must satisfy to pass constitutional
muster 1s that “it must ‘leave open alternative channels for communication of the
information.”” Berger, 569 F.3d at 1036 (quoting Ward, 491 U.S. at 791). In determining
whether ample opportunities exist, courts look to: 1. Whether the speaker is still permitted to
reach their intended audience. Bay Area Peace Navy v. United States, 914 F.2d 1224, 1229
(9th Cir.1990); 2. Whether the location is part of the expressive message. Galvin v. Hay, 374
F.3d 739, 754 (9th Cir. 2004); 3. Whether there exists the opportunity for spontaneity—
particularly for political speech. N.A.A.C.P., W. Region v. City of Richmond, 743 F.2d 1346,
1356 (9th Cir. 1984); and 4. The cost and convenience of the alternatives. City of Ladue v.
Gilleo, 512 U.S. 43, 57 (1994).

Under CCC 16.13.030, those engaged in free speech which does not require stopping
or standing are wholly unaffected by the subject ordinance. For those few individuals who,

like Plaintiffs Summers and Polovina, assert their expression can only be performed by
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stopping or standing for extended periods of time, then the remaining 94.3% of the Las Vegas
Strip sidewalk and 99.65% of the Resort Corridor sidewalk remain open for them to engage
in free expression while stopping and standing. Exhibit D at CC 2497-CC 2498. Because the
bridges are connected to the sidewalks along Las Vegas Blvd in the Strip, the pedestrians who
are forced to use the bridges to cross the road are the same pedestrians found at grade-level.
In fact, before and after the enactment of the ordinance both Plaintiffs Polovina and Summers
frequently performed at the street level. See, e.g., Video of Summers with crowd?, filed
manually with the Court and referenced herein as Exhibit T; Video of Polovina with crowd
1, filed manually with the Court and referenced herein as Exhibit U; Video of Polovina, filed
manually with the Court and referenced herein as Exhibit V.

While Plaintiffs have asserted in the complaint and other filings with the Court that
they prefer the acoustics and visibility of the bridges—the bridges themselves have no relation
to their message. CCC 16.13.030 also does not preclude anyone from spontaneously showing
up to the Strip or protesting political issues so long as they do not stop or stand and grade-
level sidewalks remain open for all stopping and standing forms of protest at a moments notice.
In fact, performing on the street costs the same as performing on the bridges (nothing) and is
even more convenient as it does not require lugging large amounts of equipment up the bridges
on stairs, escalators or elevators.

Accordingly, under all four factors for analysis, CCC 16.13.030 leaves open ample
alternative channels to communicate the types of speech which Plaintiffs contend are impacted
by CCC 16.13.030 and, accordingly, CCC 16.13.030 passes constitutional muster.

/1]
/1]
/1]

4 Please note the crowds forming in these videos. When combined with the significant amount of equipment Plaintiffs
bring with them to the bridges, including, but not limited to, amps, instrument cases, tables, speakers, mixers, foot pedals,
buckets, their person, and the crowd that forms 4 to 5 feet around the performers, these performances could functionally
occupy two-thirds to three-fourths of a standard 16° bridge-width when shy-distance is accounted for. See also Summers
with significant equipment video, filed manually with the Court and referenced herein as Exhibit W; see also Polovina on
the bridge with significant equipment, attached hereto as Exhibit X.
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3) CCC 16.13.030 IS NOT UNCONSTITUTIONALLY VAGUE BECAUSE IT
PROVIDES FAIR NOTICE OF PROHIBITED ACTIVITY AND REASONABLE
GUIDELINES FOR LAW ENFORCEMENT AND TRIERS OF FACT

a) CCC 16.13.030 Provides Fair Notice of the Conduct Prohibited

An ordinance is not void for vagueness where the prohibitions are “clearly defined.”
See Grayned v. City of Rockford, 408 U.S. 104, 108 (1972). “Due process requires that all be
informed as to what the State commands or forbids, and that men of common intelligence not
be forced to guess at the meaning of the criminal law.” Smith v. Goguen, 415 U.S. 566, 572—
74 (1974) (internal quotation marks and citations omitted); Connally v. General Construction
Co., 269 U.S. 385, 391 (1926).

In Grayned, the Supreme Court held that an anti-noise ordinance, which expressly
prohibited willfully making of any noise or diversion on grounds adjacent to a school “which
disturbs or tends to disturb the peace or good order of such school in session thereof” was not
unconstitutionally vague. 408 U.S. at 108—14. Despite the fact that “disturbs or tends to disturb
the peace or good order of school” is subjective and open to varying interpretations, the Court
found that the vagueness of the terms was dispelled and clarified by the ordinance’s other
contextual requirements. Grayned, 408 U.S. at 108—14. CCC 16.13.030 shares none of the
vagueness issues contained in the anti-noise ordinance upheld in Grayned.

While “stand” or “stop” is not defined in ordinance, meaning that they should be
attributed their plain meaning under any statutory interpretation, CCC 16.13.010 provides
clear guidance regarding what constitutes contemplated conduct parameters for pedestrian
bridges. See, e.g., CCC 16.13.010. The pedestrian bridges were designed so that pedestrians
“would not stop, stand or congregate other than for incidental and fleeting viewing of the
Las Vegas Strip from the pedestrian bridge.” CCC 16.13.010 (emphasis added). There are
no alcoves, no nooks, no benches, no garbage cans, no tables, no viewing stations, and no
binoculars. See Exhibit D at CC 2501-CC 2515. Each pedestrian bridge is comprised strictly
of high confining walls and clear, straight pathways to funnel traffic from point A to point B.
1d.

/1]
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Based on the quotes from the legislative history and in the media from LVMPD and
Clark County, Plaintiffs have argued that what constitutes stopping and standing is unclear,
but the ordinance itself, the other ordinances passed in Chapter 16.13 at the same time, and
the legislative history all make it clear that the ordinance is targeting prolonged, intentional
stopping and failures to move along and attempts to induce others to fail to move along.
Unintentional stopping (which fails to satisfy the general intent mens rea anyway), accidental
stops caused by disability and fatigue, brief variations in movement or small stops while
continuing to cross the bridge, brief photographs of the scenery, etc. are all outside of the

subject ordinance’s parameters and that is clear to anyone of ordinary intelligence.

b) The Subject Ordinance Provides Reasonable Guidelines for Law Enforcement
and Triers of Facts

Vagueness doctrine requires that an ordinance or statute provide “fair notice or
warning” to potential violators and “reasonably clear guidelines for law enforcement officials
and triers of fact in order to prevent arbitrary and discriminatory enforcement.” Smith v.
Goguen, 415 U.S. 566, 572—74 (1974) (internal quotation marks and citations omitted).

The lack of ambiguity in the terms “stop” and “stand” and the supporting language
provided in the purpose section, CCC 16.13.010, similarly provide guidance for enforcement
of violations of CCC 16.13.030 by LVMPD and its officers. An ordinance only “violates the
‘arbitrary enforcement’ requirement if it is so indefinite that it encourages arbitrary and erratic
arrests and convictions.” Knox v. Brnovich, 907 F.3d 1167, 1182 (9th Cir. 2018) (internal
quotation marks and citations omitted). Ordinary notions of fair play and the settled rules of
law are only violated if police officers, prosecutors, and judges are essentially “defining crimes
and fixing penalties” by filling ordinance language gaps “so large that doing so becomes
essentially legislative.” United States v. Evans, 333 U.S. 483, 48687 (1948); see also Knox
v. Brnovich, 907 F.3d 1167, 1182 (9th Cir. 2018).

Here, LVMPD disclosed its training materials for enforcing the subject ordinance in
response to a subpoena duces tecum from Plaintiffs and, further supporting Clark County’s

contention that the ordinance is clear and provides reasonable guidelines to law enforcement,
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LVMPD’s training materials make it clear that LVMPD understood the guidelines—citing
both the language of the ordinance and the legislative history in its training. See LVMPD
Training Video 1, filed manually with the Court and referenced herein as Exhibit Y; LVMPD
Training Video 2, filed manually with the Court and referenced herein as Exhibit Z. The
videos make it clear that the law needs to be enforced in three stages: “Education, warning,
and then citation (or arrest if it conforms to policy).” Exhibit Z at timestamp 04:03. The
materials provide that “the law is not intended to criminalize incidental pausing. Instead, take
enforcement action on people who are intentionally stopping and standing.” /d. at timestamp
05:09. The training confirms (as does substantial precedent on statutory interpretation for
criminal statutes that are silent on intent), the ordinance is not a strict liability ordinance. See
Exhibit Y at timestamp 02:28-03:23.

Before enforcement action can be taken, officers must have evidence that a person
intended to stop or intended to make someone else stop. /d. “Incidental stopping is not
prohibited. Tying your shoe, waiting for the elevator [are not prohibited].” /d. at 03:28-04:50.
The training makes it clear that violations require intent and indicates factors for consideration
which may support intent: behavior of the suspect, suspect statements, location, previous
encounters, witness and video evidence, etc. Id. at 04:50-05:12. The takeaway is “Again, keep
in mind that the law is not intended to criminalize incidental pausing. Instead, take
enforcement action on people who are intentionally stopping and standing or intending others
to do the same.” Id. at 06:18. The trainings emphasize that, “Before [LVMPD officers] take
enforcement action, [they need to] articulate why the person had the intent to stop, or intended
for others to stop on the bridge. [They] Do not enforce incidental stopping.” Id. at 06:24.

Notably, the pedestrian flow zones also feature signage and ground markings, making
it clear to potential violators where the conduct provided in ordinance is prohibited so there
are no surprises. See, e.g., id. at 05:14-05:29. Accordingly, LVMPD and triers of fact alike
have reasonable guidelines provided to apply when enforcing and evaluating enforcement of

CCC 16.13.030. Therefore CCC 16.13.030 is not unconstitutionally vague—even when
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applied to Plaintiffs Polovina and Summers and the Court should grant summary judgment in
favor of Clark County.
VI
CONCLUSION

Based on the foregoing, Defendant Clark County humbly requests the Court enter
summary judgment in its favor and find that CCC 16.13.030 is constitutional both on its face
and as-applied to the Plaintiffs in this matter under Article 1, Section 8 and Article 1, Section
9 of the Nevada Constitution and of the Fourteenth Amendment and First Amendment of the
United States Constitution.

DATED this 18th day of December, 2025.

STEVEN B. WOLFSON
DISTRICT ATTORNEY

By:_/s/Joel K. Browning
JOEL K. BROWNING
Deputy District Attorney
Bar No. 14489
TIMOTHY ALLEN
Deputy District Attorney
Bar No. 14818
500 South Grand Central Pkwy., Suite 5075
Las Vegas, Nevada 89155-2215
Attorneys for Defendant
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CERTIFICATE OF ELECTRONIC SERVICE

I hereby certify that I am an employee of the Office of the Clark County District
Attorney and that on this 18th day of December, 2025, I served a true and correct copy of the
foregoing DEFENDANT CLARK COUNTY’S MOTION FOR SUMMARY
JUDGMENT (United States District Court Pacer System or the Eighth Judicial District
Wiznet), by e-mailing the same to the following recipients. Service of the foregoing document

by e-mail is in place of service via the United States Postal Service.

Christopher M. Peterson

Tatiana R. Smith

AMERICAN CIVIL LIBERTIES
UNION OF NEVADA

4362 W. Cheyenne Ave.

North Las Vegas, NV 89032
Attorney for Plaintiffs
Peterson@aclunv.org
tsmith@aclunv.org
1smith@aclunv.org

Margaret A. McLetchie
Leo S. Wolpert
MCLETCHIE LAW

602 South Tenth Street
Las Vegas, NV 89101
Attorney for Plaintiffs
efile@nvlitigation.com
maggie(@nvlitigation.com
leo(@nvlitigation.com

/s/ Christine Wirt
An Employee of the Clark County District
Attorney’s Office — Civil Division
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