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DECLARATION OF DEPUTY DISTRICT ATTORNEY JOEL K. BROWNING
IN SUPPORT OF OPPOSITION TO PLAINTIFFS’ MOTION TO COMPEL [67]
AND COUNTERMOTION FOR PROTECTIVE ORDER IN COMPLIANCE
WITH LR 26-7(c) AND LR IA 1-3(f)

I, Deputy District Attorney JOEL K. BROWNING, the Declarant, being first duly
sworn, deposes, and says:

1. I am an attorney licensed to practice law before all courts in the State of
Nevada. I am a Deputy District Attorney for Clark County, counsel for Defendant
Colleen Baharav in this matter.

2. I have personal knowledge of the facts referred to in this affidavit and could
competently testify to these facts if called upon to do so in a court of law.

3. Plaintiffs filed their complaint [1] and motions for temporary restraining]
order [5] and preliminary injunction [4] on February 16, 2024, and February 22, 2024,
respectively.

4. Clark County filed its motion to dismiss [9] the complaint and response to
the motions for temporary restraining order [5] and preliminary injunction [4] on or
around March 14, 2024.

5. Briefing on these various motions was completed on April 9, 2024, when
Clark County filed its reply [21] in support of its motion to dismiss [9].

6. On or around March 28, 2024, Plaintiffs’ counsel reached out requesting]
availability on April 9 or April 10 to conduct an FRCP 26(f) conference in this case.

7. On or around April 1, 2024, Declarant responded, citing to persuasive]
authorities that, given Plaintiffs’ lawsuit consisted of questions of law and facial
challenges to Clark County ordinances, it was Clark County’s position that no discovery
was necessary to resolve the issues before the Court.

8. In that same correspondence on April 1, 2024, counsel for Defendant Clarkl
County proposed stipulating to a stay in discovery or seeking clarification from the Court|

on its position regarding whether additional discovery was necessary by filing a motion|
1
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to stay.

9. Plaintiffs’ counsel did not respond to this proposal and, given the mountain|
of case law in support of the County’s position, counsel for Defendant Clark County
misinterpreted this silence as acquiescence to filing a motion for a stay with the Court to
obtain its position on the matter. Accordingly, Clark County filed a motion to stay [18]
with the Court on or around April 3, 2024.

10. On or around April 16, 2024, Plaintiffs’ counsel reached out and requested an|
extension to file a response to the then pending motion to stay [18]. This was counsel for|
Clark County’s first indication that Plaintiffs’ counsel was opposed to the pending motion|
to stay [18] and was intending to oppose the same. /d.

11.  The following day, on or around April 17, 2024, counsel for Clark County
agreed to the extension of the deadline for Plaintiffs’ response to the then pending motion|
to stay [18].

12.  Plaintiffs’ counsel indicated that she was amenable to a meet and confer
conference via e-mail on April 18, 2024, and subsequently called later that day and spoke
briefly with counsel for Defendant Clark County.

13.  The meet and confer call on April 18, 2024, was brief. Plaintiff’s counsel
inquired if Defendant would be amenable to stipulating to an extension of time for|
Plaintiff’s to respond to the National Resorts Association’s (“NRA”) brief, to which|
Defendant responded in the affirmative. Plaintiffs’ counsel further indicated that her
clients were looking for limited discovery only and that she would send some case law|
regarding her position for review via e-mail over the weekend and confer with co-counsel
to determine the parameters of the discovery they were seeking and get back to counsel
for Defendant about a time for a more thorough meet and confer.

14.  On or around April 24, 2024, counsel for Defendant again reached out to
Plaintiffs’ counsel after having not received the case law and/or e-mail correspondence

discussed on April 18, 2024, and asked if Plaintiffs were still interested in meeting and|
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conferring on the necessity of discovery. Counsel for Defendant proposed stipulating to
extend the deadline for Plaintiffs’ response if Plaintiffs were still interested in meeting
and conferring on the issue. /d.

15.  Plaintiffs agreed to stipulate to extend their response deadline and the
parties agreed to a meet and confer on the morning of Monday, April 29, 2024.

Defendant’s motion to dismiss [9] and Plaintiffs’ motions for temporary
restraining order [5] and preliminary injunction [4] are currently pending decision before
the court.

16.  On the morning of Monday, April 29, 2024, counsel for Defendant, Deputy
District Attorney Joel K. Browning, spoke to counsel for Plaintiffs, Maggie McLetchie,
Esq. and Chris Peterson, Esq. on the telephone.

17.  During the meet and confer, Plaintiffs’ counsel represented that they
believed that regardless of the pending motions they had an obligation to conduct an|
FRCP 26 conference and to submit a proposed scheduling order and discovery plan to the
Court. In response, Defendant requested that Plaintiffs prepare a standard proposed
discovery plan and scheduling order pursuant to FRCP 26 and that he would review it.

18.  Counsel for Defendant inquired after the authority Plaintiffs contended
supported their position that discovery was necessary on facial challenges to ordinances.
Plaintiffs’ counsel cited Video Sofiware Dealers Ass 'n and Pierce v. Jacobsen in support
of their contention that Defendant had an evidentiary burden to prove the ordinance was
constitutional. While on the phone, counsel for Defendant pulled up both cases on|
Westlaw and read the language referenced by Plaintiffs’ counsel as well as the factual
background of each case. Defense counsel denied that either case stood for a government
body having an evidentiary burden and indicated that neither applied anyway because
they were both strict scrutiny analysis cases. After the call, Counsel for Defendant went
and pulled the trial court docket for the cases and determined that Video Sofiware Dealers

Ass’n didn’t even have discovery as the parties jointly submitted a case management]
3
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statement in lieu of a discovery plan.

19. In response to Plaintiff’s inquiry about Defendant’s position, Defense
counsel indicated that on facial challenges like this one the Court is the proper entity to,
determine the importance of the stated government interest and can rationally determine]
whether the scope of the ordinance as stated is narrowly tailored to achieve that interest—
the same way it does with rational basis cases, the application of discretionary act
immunity, and all other facial challenges. In response, Plaintiffs’ counsel argued that this
ordinance would not be reviewed under a rational basis standard; to which Defense
counsel responded that it would also not be reviewed under a strict scrutiny standard.

20.  Defense counsel further stated that given that all the challenges were facial,
the pending motions for temporary restraining order and preliminary injunction, and the
First Amendment Issues in the case, he anticipated an order from the Court on the
pending motions in the next 45 to 90 days. In consideration of this, Defendant argued that
regardless of the outcome (i.e., Clark County appealing an order for injunction or
Plaintiffs appealing an order dismissing the case), the order would likely be immediately
appealable, and it made little sense to engage in a few weeks of discovery if the case were
going to be stayed pending an appeal anyway. Plaintiffs’ counsel argued that potential
appeals did not obviate their duty to prepare a scheduling order and discovery plan and
indicated they could see a potential scenario where both the motion for preliminary)
injunction and motion to dismiss were denied. Defendant responded that given the
“likelihood of success on the merits” element of the preliminary injunction analysis, such|
an outcome was exceedingly unlikely.

21.  Plaintiffs’ counsel indicated that if Defense counsel would be willing to
stipulate to the plaintiffs’ standing in this case then they would be willing to work with|
Defendant on the scope of discovery conducted. Defendant inquired after the discovery
sought and Plaintiffs’ counsel indicated that they intended to conduct the deposition of]

William H. Sousa, PhD (“Dr. Sousa”), who prepared a report on the crime and safety)
4
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issues associated with the pedestrian bridges at issue in this case and attached as an|
exhibit to the NRA’s motion to intervene in this case. They also indicated that they
wanted to subpoena the underlying statistical data on which Dr. Sousa relied—including
LVMPD crime statistics and associated call data and communications between LVMPD
and Clark County and third-parties on the need for the ordinance. Defendant countered|
that it had not attached Dr. Sousa’s report to its motion and did not intend to rely on Dr.
Sousa’s report because the Board of County Commissioners (“BCC™) had made express
findings in the language of the ordinance regarding its reasons for passing the same.
When asked if Plaintiffs intended to subpoena records from individual County
Commissioners or notice their depositions, Plaintiffs’ counsel responded that they)
understood the importance of not needlessly propounding discovery on public officials
because of their ongoing working relationship on a wide variety of issues but did not
expressly agree not to conduct such discovery either.

22.  Counsel for Defendant requested that Plaintiffs prepare a proposed
scheduling order and discovery plan that indicated the discovery they sought. Defense
counsel also indicated that he would look at the cases cited by Plaintiffs’ counsel more
closely to see if they stood for the proposition cited by Plaintiffs and that in the interim|
Defendant would withdraw its pending motion to stay discovery [18] while the parties
continued to meet and confer in good faith.

23.  Plaintiffs’ counsel also indicated that Defendant’s first motion to stay [18]
was deficient because it failed to satisfy the meet and confer requirements under the local
rules, a point which Defense counsel conceded. Counsel for Defendant explained how he
misinterpreted Plaintiffs’ counsel’s silence as an acquiescence to seeking guidance from
the court on the appropriateness of a stay of discovery in such a case.

24.  Thereafter on the same day, Defendant filed a notice of withdrawal [32] of]
the motion to stay discovery pursuant to the understanding of the parties. Defendant also

reviewed the cases cited by Plaintiffs’ counsel, including pulling up the trial court
5
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dockets, to determine if they stood for the proposition cited. Defense counsel came to the
conclusion upon reviewing those and other cases that not only did the cases not stand for
the proposition that discovery was necessary in facial challenges, but also that many
courts have resoundingly held that it is appropriate to stay discovery until facial
challenges have been resolved and/or facial challenges require no additional discovery.

25.  The following day the Court issued a minute order [33] informing the
parties that they must file one of the following three documents by May 14, 2024:

(1) a joint proposed discovery plan, (2) a renewed motion to
stay discovery, or (3) a joint proposed scheduling order
representing that no discovery is required in the case and
providing stipulated dates for the case to be decided on its
merits.

26.  Counsel for Defendant reached out to Plaintiffs’ counsel thereafter in an e-
mail dated April 30, 2024, and informed them of his findings and indicated that based on|
his research he felt it would either be appropriate for the parties to stipulate to a joint
scheduling order that stayed discovery pending a ruling on the motion to dismiss [9] and|
motion for preliminary injunction [4] that would set a summary judgment briefing
schedule based on the legislative record, i.e., the minutes, video, and exhibits submitted|
at the BCC meeting where the ordinance was passed, or to have the County file another
motion to stay discovery.

27.  In correspondence dated May 3, 2024, Plaintiffs’ counsel disagreed, but
provided no clear legal precedent or controlling case law supportive of their contention
that they should be entitled to conduct discovery and review the data underlying the
presentations, reports or public comments providing during the BCC meeting—]
information that the BCC commissioners themselves were not even privy to when voting
on the subject ordinance.

28.  Plaintiff again asserted that they would be willing to entertain limiting

discovery based on certain stipulations including Defendant’s willingness to stipulate to,
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Plaintiffs’ standing to bring the instant claims. A fact they further noted in the proposed
scheduling order and discovery plan attached to their May 3, 2024, correspondence.

29. Inreviewing a detailed list of the discovery Plaintiffs sought in this matter,
the topics were overly broad and vague and not likely to lead to the discovery of
admissible evidence. Furthermore, the topics sought by the Plaintiffs exceeded the scope
of discovery initially identified during the meet and confer call regarding the same.

30.  Without reaching an agreement between the parties on the scope of
discovery, Plaintiffs unilaterally filed a [Proposed] Discovery Plan and Scheduling Order|
[35] on or around May 10, 2024.

31.  On or around May 13, 2024, Defendant Clark County filed an objection
[36] to Plaintiffs’ unilaterally filed Discovery Plan and Scheduling Order because it did
not comply with the Court’s order [33] on a discovery plan because it was not a joint
order or a stipulation to stay discovery.

32.  In light of the foregoing, and despite working in good faith with the
Plaintiffs to find a mutually agreeable solution on discovery, Defendant Clark County)
was forced to come to the Court with a second motion to stay discovery [37] pending a
determination by the Court on the pending motion to dismiss [9] and motion for
preliminary injunction [4] on or around May 14, 2024.

33.  On or around June 5, 2024, oral arguments were heard before the district
court judge on Plaintiffs’ Motions for Preliminary Injunction [4] and Temporary
Restraining Order [5], and Defendant’s MOTION to Dismiss [9]. See, e.g., [ECF No. 42].
The court took the matter under advisement. /d.

34.  On June 6, 2024, the court denied Plaintiffs’ unilateral discovery plan and
indicated that, if the motion to stay [37] was denied, the parties were to submit a joint]
plan within 14 days of the denial of the motion to stay discovery. See, e.g., [ECF No. 43].

35. On August 21, 2024, the Court denied Plaintiffs” Motions for Injunctive
Relief [4] [5], indicating that Plaintiffs had failed to show a likelihood of success on the
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merits, but also denied Defendant Clark County’s Motion to Dismiss in part because it
wanted Clark County to do more than rely on a “traditionally recognized public interest”
in demonstrating the harms sought to be addressed by the ordinance are real. [ECF No.
51] at 32:6-13. The Court indicated Clark County’s burden would not be heavy, but that]
it needed more than just the language of the ordinance and case law indicating that it was
a traditionally recognized public interest. /d.

36. The following day, on or around August 22, 2024, Plaintiffs counsel
reached out seeking to schedule a 26(f) meeting to confer about a discovery plan and
scheduling order. The parties agreed to a meet and confer on September 3, 2024, at 2 pm.

37. The call was conducted on September 3, 2024, with Clark County
continuing to assert that the topics Plaintiffs sought were overly broad and, given|
Plaintiffs’ refusal to not conduct depositions or seek inadmissible documents in discovery)
Clark County could not consent to the list of discovery topics proposed by Plaintiffs.
Counsel for Defendant discussed with Plaintiffs’ counsel how facial challenges are more
akin to cases brought under Administrative Procedures Act (“APA™) which don’t have]
much genuine discovery but are instead decided largely on the administrative record.
Counsel for Defendant asserted that it would be better to resolve the issues of discovery)
now rather than to engage in the burdensome process of motions to compel and motions
for protective orders later. Ultimately, after Plaintiffs’ counsel assured Defendant that]
they were only seeking “limited discovery”, an agreement was reached where Plaintiffs’
desired topics would remain in the discovery plan and scheduling order, but would be
subject to a footnote detailing Clark County’s objections and retaining its right to file a|
motion for protective order if it felt that Plaintiffs exceeded the scope of permissible
discovery in this matter.

38.  On September 4, 2024, Plaintiffs circulated a proposed discovery with an
additional topic not previously agreed to, but subject to the same objections the parties|

agreed to move forward with the new proposed discovery plan anyway.

P
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39.  On or around September 20, 2024, Plaintiffs propounded written discovery
on Defendant Clark County for the first time. This discovery included Plaintiffs’ First]

Request for Production of Documents which, given the scope of discovery in this case,

included an unfathomable 82 separate requests for production of documents—many off

which were compound, including discrete subparts, and were overly broad and unduly

burdensome in their language and scope. In fact, these written discovery requests|

exceeded the number of requests received in almost any other case the County has been|
involved in within the past 5 or 6 years.

40.  This discovery also included Plaintiffs’ First Set of Interrogatories which,
while more reasonable in their number, were primarily focused on seeking to have
Defendant Clark County speculate about the subjective intent and thought processes of
each of its legislators and define common terms undefined in ordinance rather than|
seeking factual information.

41.  As counsel for Defendant was out of town for two weeks during the period
when discovery was due, an extension to respond to this written discovery was requested
until November 8, 2024—an extension to which Plaintiffs’ agreed.

42.  On or around November 6, 2024, following the elections conducted by
Clark County, counsel for Defendant became ill and requested another two-week]
extension to respond to discovery which Plaintiffs” counsel refused. Ultimately
Defendant was given an eight-day extension to respond until November 14, 2024.

43.  On or around November 14, 2024, Defendant served its responses to
Plaintiffs’ First Request for Production of Documents and First Set of Interrogatories.

44.  Approximately one week later, on or around November 21, 2024,
Plaintiffs’ counsel reached out requesting a 30-day extension to discovery to give them|
time to review Defendants’ responses and to conduct a meet and confer which was agreed
to by counsel for Defendant.

45.  On or around December 9, 2024, Plaintiffs sent a 32-page e-mail, which
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only further highlights the oppressive, burdensome, and overly broad nature of Plaintiffs’
discovery in this facial challenge, requesting supplementation of Defendants’ answers to,
Interrogatories 1-9 and to Defendants’ responses to Requests for Production 1-38, 40, 44-
52, 54-59, 61-69, 73-78, 81-82. See e-mail correspondence dated December 9, 2024,
attached hereto to this affidavit as Exhibit A. In the same correspondence, Plaintiffs|
proposed an amended complaint for review by the County. /d.

46.  Following receipt of this correspondence, counsel for Defendant requested
a meet and confer to discuss discovery issues and Plaintiffs’ proposed amended|
complaint. The parties agreed to meet on December 19, 2024, at 1:00 PM via Zoom.

47.  After taking some time to review Plaintiffs’ counsel’s e-mail from
December 9, 2024, counsel for Clark County identified that Plaintiffs were seeking to
pick apart perceived procedural missteps in the County’s objections or citation to
documents—but had lost sight of the bigger picture that they weren’t entitled to most of]
the documents they were requesting anyway because they were not reasonably calculated
to lead to the discovery of admissible evidence (e.g., language of the ordinance,
legislative history, actual fact) or were shielded by various privileges or the work product]
doctrine. Accordingly, Clark County responded with correspondence dated December 18,
2024, to alert Plaintiffs’ counsel of the larger issues at play and to inform them of their|
intent, again, to seek a protective order and to move for a stay and interlocutory appeal
pursuant to 28 U.S.C. § 1292(b) if the parties were unable to come to an agreement about
the permissible scope of discovery in Plaintiffs’ facial challenge. See Correspondence
from Clark County dated December 18, 2024, attached hereto as Exhibit B.

48.  The following day on December 19, 2024, the parties met via zoom to
discuss the discovery issues identified in the respective counsel’s correspondence. The
call lasted approximately two hours as the parties articulated their respective opinions.

49.  The first point of conversation was the Plaintiffs’ proposed First Amended

Complaint. Clark County expressed its concerns with the proposed First Amended

10
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Complaint, namely that Plaintiff Brandon Summers no longer lived in Nevada and,
accordingly, it was unclear that he still had standing to challenge CCC 16.13.030 and that|
since the Court had already dismissed Plaintiff McAllister’s ADA claims, it did not
appear that she met the standing requirement either because the factual allegations in the
First Amended Complaint (which were identical to those in the original complaint) did
not satisfy standing under either an overbreadth or due process challenge standard.
Accordingly, Clark County suggested replacing Plaintift Summers and McAllister with
Plaintiff Polovina and moving forward with the action on the one resident of Nevada who
was allegedly engaging in protected First Amendment conduct regularly. Plaintiffs’
counsel indicated that due to client control issues, it may not be so simple to just remove]
Plaintiff McAllister from the action. Plaintiffs’ counsel also indicated that while they)
conceded Plaintiff Summers had moved to Chicago and was working there full-time, he
still intended to frequently return to Vegas in the future because he had connections to the
community and his family lives here. Ultimately, Clark County acknowledged that the]
Court would likely grant a motion for leave to amend the complaint given the lax]
standard and so it would stipulate to allow Plaintiffs to file an amended complaint, but|
reserved the right to file an additional motion to dismiss any Plaintiff that was deemed to
not have standing under FRCP 12(b)(1) and to conduct jurisdictional discovery on|
Plaintiff Summers to determine how frequently, if at all, he has returned to Las Vegas
since his departure in the summer of 2024.

50. The parties discussed Requests for Production 1-14, 16-17 which sought
information related to citations issued by LVMPD under the subject ordinance that
Plaintiffs had disclosed in their First Supplemental Disclosures. Clark County explained
its objections to the requests indicating that it was not the legal custodian of records for
the associated citations and that those would need to be obtained from LVMPD for
electronic citations or from the Las Vegas Township Justice Court for written citations.

Clark County indicated that it is not the custodian of records for discovery in criminal

11
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matters pursuant to NRS 239.0107(1) and that remaining case file in the possession of the
Clark County District Attorney’s Office — Criminal Division was work product which|
was protected from discovery. To the extent that Plaintift asserted that the County had a
duty to prove “allegations of criminal activity on the pedestrian bridges” through
disclosures of these citations, the County indicated that the Courts role in this matter was
not to rehash the policy debate that occurred in the legislative history between the
respective sides to the passage of the ordinance or to replace the judgment of the court
with that of the legislature by having the court determine whether the harms are sufficient
to warrant the ordinance. The County reiterated that its burden was to demonstrate from
the language of the ordinance, the legislative history, and actual fact that the harms are
real and that the court indicated that burden is not high—and it certainly doesn’t require
the County to go through all of its criminal prosecutions or charging documents to
produce documents that the Board of County Commissioners would have never seen
before passing CCC 16.13.030.

The parties discussed the relevance of the citations in the case and Clark County
agreed that actual evidence of enforcement by LVMPD and LVMPD’s policy on|
enforcement would likely be admissible as actual fact of overbreadth that Plaintiff could
cite to in support of its position and agreed to try and obtain lists of citations or
prosecutions to provide to Plaintiffs in order for them to confirm that they were receiving
a comprehensive list of citations and arrest reports from LVMPD in response to their|
public records requests/subpoenas. Clark County made a public records request to the Las
Vegas Township Justice Court for a search of all citations/cases relating to CCC
16.13.030. A copy of this list was disclosed to Plaintiffs in Defendant’s Fourth|
Supplemental Disclosures as CC 3913 to CC 3930. Clark County also requested a list of]
citations/cases under CCC 16.13.030 and case files from Clark County District]
Attorney’s Office — Criminal Division. Clark County disclosed a list of cases and

citations from the DA’s office as CC 4030 to CC 4038. No response regarding the case

12
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files was immediately obtainable due to the retirement of the head of DA Criminal’s
records request division, but subsequent to this motion a response was received
confirming the County’s representation that the discovery/citations and dockets for each|
associated citation would be the records of LVMPD and the justice court and that DA|
criminal considered documents its office generated protected by deliberative process
privilege and the work product doctrine.

51.  The next was the issue of Dr. Sousa’s report and e-mail correspondence
between Dr. Sousa and Clark County’s attorneys. As way of background, the Court
should be aware that Clark County attempted to pass a different ordinance in 2022 to
address potential safety issues on the pedestrian bridges on the Las Vegas strip following]
a request for such an ordinance from LVMPD. After reviewing the language of the
ordinance and hearing the evidence provided by LVMPD and arguments and threats of]
lawsuit put forth by the ACLU, the Clark County commissioners elected to not pass the
legislation in 2022, but to retain Dr. Sousa to conduct a study on safety related issues on|
the pedestrian bridge. His retention was made in anticipation of threatened future
litigation by the ACLU but also to confirm whether the harms cited by LVMPD werg]
legitimate. Following the conclusion of Dr. Sousa’s study which confirmed a
disproportionate number of calls to the pedestrian bridges and safety concerns raised by
the structural limitations and distinctness a new, more straightforward ordinance, the
ordinance at issue in this case, CCC 16.13.030, was drafted and proposed for adoption.
As Dr. Sousa’s report and testimony are part of the legislative history, Clark County
disclosed those. Clark County also produced e-mails and invoices for Dr. Sousa subject]
to redaction because he was an expert retained in anticipation of litigation, and because
portions of the related e-mails included attorney-client privileged discussions and
deliberations subject to privilege. Clark County, however, did not redact portions of the
e-mails in which Clark County provided data for Dr. Sousa’s consideration and which he

relied on to draft his report because such expert communications must be disclosed under

13
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the Federal Rules of Civil Procedure.

At the onset, Clark Count told Plaintiffs that he did not feel that expert discovery
was appropriate in a facial challenge case involving questions of law. As experts are
intended to aid juries in understanding complex issues and this case, which is comprised
entirely of legal questions, will never see a jury, expert disclosures are also inappropriate.
Disclosing experts would turn into a second round of policy debates on the merits of the
ordinance—something that the Court is strictly prohibited from engaging in and as the
court is the expert on questions of law it requires no assistance from experts to aid in its
analysis anyway. However, because the parties could not agree on a discovery plan Clark]
County had been forced to sign off on the proposed plan by the ACLU subject to its
objections and intent to file a protective. At the time counsel for ACLU Chris Peterson,
Esq. initially agreed that expert discovery was not appropriate in this case. Though based
on a recent stipulation and order he drafted he has apparently changed his position on the
matter. Co-Counsel for the ACLU, Maggie McLetchie, Esq. argued in response to my
arguments that if expert discovery was unwarranted then the County’s objection that Dr.
Sousa’s file and communications were protected communications were also invalid,
which the County countered by saying but if expert discovery is unwarranted then private
e-mail communications would not be admissible anyway. Accordingly, the court will
need to address whether expert discovery is appropriate in this case in response to the
County’s motion for protective order before the issue of the e-mails can be resolved—but]
regardless of how the Court rules it is the County’s position that the e-mails are not
admissible or likely to lead to the discovery of admissible evidence which has already
been established by case law.

52.  Plaintiffs also took issue with the County’s use of the deliberative process
objections saying that the County must create a privilege log for all documents it was|
asserting that privilege for. The County reiterated that the core obstacle to even getting to|

the stage of a privilege log was that the discovery sought by Plaintiffs was not reasonably
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calculated to lead to the discovery of admissible evidence because internal
communications or private communications of legislators or staff are not: 1. the language]
of the ordinance, 2. are not the legislative history, and 3. are not matters of actual fact]
eligible for consideration by the Court. Accordingly, as Plaintiffs couldn’t even|
demonstrate that threshold to show that their discovery was permissible no search had
been conducted. Defendants also pointed out that Plaintiffs questions all included
impermissible ANY and ALL language, were not fixed in time for scope, and provided|
no meaning parameters for searches. Clark County indicated that it was not going to
deploy all of its IT resources in such an overbroad, and unduly burdensome search unless|
Plaintiffs could make some showing by case law or through an order of the Court
showing that they were entitled to them anyway. Plaintiffs expressed concerns that the
documents might be terminated in the meantime until they could find case law supportive
of their position or until the Court ordered the County to conduct a search of e-mails not
eligible for consideration by the Court in a facial challenge. To assuage concerns that]
documents would be destroyed, Clark County agreed to provide a copy of the destruction|
hold order (and the associated search terms) sent by Defense counsel’s office to the
county commissioners, their staff, the department of public works, and Clark County IT]
at the onset of litigation in this matter. A copy of these preservation letters were provided|
to Plaintiffs counsel to assuage any fears they had that documents would be lost in a
subsequent supplemental disclosure.

The County indicated that if the Court ordered the County to conduct a search for
internal communications and Clark County’s section 1292(b) interlocutory appeal on the
issue was unsuccessful, that Clark County would work with Plaintiffs to establish|
reasonable parameters for a search.

53. In terms of the interrogatories, Plaintiffs’ counsel asked why Defendant
refused to define any of the terms requested in the interrogatories. Defendant indicated

that interrogatories are used to define facts, not to provide subjective interpretations of
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words or legal conclusions. Defense counsel asserted that because the words were
undefined in statute, the County cannot define the terms without impermissibly delving
into the subject intent of each of the legislatures and, accordingly, the term should be
given their plain meaning when being evaluated by the Court. Plaintiffs’ counsel asked if]
they could not inquire into the motives of the legislatures or seek the private
correspondence of the legislatures how they were expected to prove their case. Counsel
for Clark County reiterated that legislation is presumed constitutional unless, on its face,
it clearly is not. Constitutional challenges do not contemplate that legislators will be]
hailed into litigation to defend their vote on each piece of legislation in interrogatories or
depositions or that they consent to having their communications subject to public scrutiny
for individuals seeking to go on fishing expeditions. This violates the separation of]
powers. Counsel for Defendant pointed to other unpopular federal legislation like the
Patriot Act or Affordable Care Act and asked counsel how many legislators had been|
subject to deposition or interrogatories in those cases or how many of the congressional
e-mails or even classified hearing documents were ever turned over in discovery. The
answer of course is none because legislation lives or dies on its face and the stated|
purposes for its enactment in legislative history. Counsel reiterated that even
discriminatory statements or statements of unconstitutional intent by one legislator could|
not defeat a statute because such intent could not be attributed to the remaining legislators
who voted for it. See Dobbs v. Jackson Women's Health Org., 597 U.S. 215, 253-54, 142
S. Ct. 2228, 2256, 213 L. Ed. 2d 545 (2022).

54.  Plaintiffs took issue with Defendant’s citations to documents and the
legislative history in response to some of their interrogatories. Indicating that]
interrogatories required written responses. First, Defendant pointed out that Plaintiffs’
interrogatories actually called for citations to documents in certain places and then,
reiterating earlier objections, indicated that Defendant could not provide definitive

answers to questions that required it speculate about the motives of individual legislators.
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Providing citations to the language of the ordinance and the legislative history was the
only way to provide answers to interrogatories that called for legal conclusions and/or
direct responses from legislators themselves. Clark County indicated that if Plaintiffs had|
asked for factual information regarding the square footage or the liner footage of the
sidewalk or the measurements of the bridges it could provide such factual information,
but that it could not answer questions that would require verifications from seven|
different Clark County commissioners. Furthermore, it would be inappropriate for|
Defense counsel to attribute motives or intent or the understanding of the various terms
by the individual legislators independently by answering on their behalf. Accordingly,
citations to the language of the ordinance and the legislative history, the content reviewed
and approved by the legislators, were the only sufficient answer to such interrogatories.

55.  Plaintiffs also indicated that the County needed to provide responsive pin|
cites in their responses to the requests for production. Clark County responded that the
documents cited, including the legislative history and the traffic studies, function as a|
whole and collectively support the points for which they were cited. They also indicated
that many of the pages had support in some fashion that tended to make the facts at issue
in this case more or less likely. Clark County indicated that following the call it would go|
through and see if the cites could not be refined more, but ultimately did not want to limit
its ability to use the cited references in their entirety when filing its motions for summary
judgment because it had inadvertently omitted critical pages from consideration in its
responses.

55. At the conclusion of the call, Defense counsel indicated that if Plaintiffs
intended to pursue a motion to compel discovery for documents beyond the legislative
history, the language of the ordinance, and issues of actual fact that it would need to file
its own motion for protective order to protect the County and its resources and the
County commissioners from unduly burdensome and oppressive discovery that is

irrelevant to resolving the issues in this case—including the need to conduct extensive IT]
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searches, the retention of experts, and depositions in a case that involves only questions|
of law. The County made it clear that it considered the burdensome discovery Plaintiffs|
had already propounded to be an abuse of the discovery process because none of it was
reasonably calculated to lead to the discovery of those three categories of evidence—but
indicated that if Plaintiffs could provide case law indicating that they could produce
expert testimony, depose legislators, or compel the production of private legislator and|
staff communications it would revisit its position. Plaintiffs, however, never provided any
such case law thereafter.

56. A few days following the call, the Plaintiffs circulated a correspondence
reflecting their recollection of the call. See correspondence from the ACLU dated
December 24, 2024, attached hereto as Exhibit C.

56.  Per the agreement in the call, Clark County supplemented its discovery,
responses to include GIS maps and diagrams of the pedestrian bridges, printouts of
citations and cases involving CCC 16.13.030 obtained from DA Criminal and the justice
court, copies of its destruction hold and preservation letters to staff and commissioners,
etc. Accordingly, the parties were able to work together to resolve some of the issues
without court intervention. Clark County was still awaiting a response from DA Criminal
on the issue of case files when Plaintiffs filed the instant motion to compel.

57.  Despite a sincere effort to resolve or narrow the remaining disputed issues
during the meet-and-confer conference, the parties were unable to resolve or narrow the

dispute without court intervention because their relative positions are grounded in|

fundamental disagreements about the existing law and the scope of permissible discovery

in facial constitutional challenges like the instant case.

58.  Therefore, Defendant has been forced to prepare and file the instant
opposition and motion for protective order with the Court seeking a restriction on|
discovery to only matters reasonably calculated to lead to the discovery of the language]

of the ordinance, the legislative history, and issues of actual fact of which the Court may)
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