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Attorneys for Plaintiff

UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA

LISA MCALLISTER, an individual; and | Case No.: 2:24-cv-00334-JAD-NJK
BRANDON SUMMERS, an individual,

Plaintiffs,
MOTION TO COMPEL
VS.
. . AND
CLARK COUNTY, a political subdivision of
the state of Nevada, MOTION FOR SANCTIONS

Defendant.

Plaintiffs hereby move this Court for an order compelling Defendant Clark County
to produce documents and information responsive to Plaintiffs First Request for Production
of Documents and Plaintiffs First Set of Interrogatories as detailed herein and in the attached
meet and confer correspondence.

This Motion is based on Fed. R. Civ. P. 26 and 37(a)-(b) and Local Rule 26-6, the

undersigned counsel’s Declaration of Attorney Margaret A. McLetchie in Support of Motion
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to Compel and Certification of Good Faith Meet and Confer Efforts (“McLetchie Decl.”) as
well as the Exhibits thereto, the following Memorandum of Points and Authorities, all of the
pleadings and papers on file, and any additional argument the Court may wish to entertain.

Plaintiffs also seek their reasonable attorneys’ fees and costs for having to file this motion to
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compel.

DATED: January 24, 2025.

By: /s/ Margaret A. McLetchie

CHRISTOPHER M. PETERSON
Nevada Bar No.: 13932
TATIANA R. SMITH

Nevada Bar No.: 16627
AMERICAN CIVIL LIBERTIES
UNION OF NEVADA

4362 W. Cheyenne Ave.

North Las Vegas, NV §9032
Telephone: (702) 366-1226
Facsimile: (702) 830-9205
Emails: peterson@aclunv.org;
tsmith@aclunv.org

MARGARET A. MCLETCHIE,
Nevada Bar No. 10931

LEO S. WOLPERT,

Nevada Bar No. 12658
MCLETCHIE LAW

602 South Tenth Street

Las Vegas, Nevada 89101
Telephone: (702) 728-5300
Fax: (702) 425-8220

Email: maggie@nvlitigation.com;
efile@nvlitigation.com
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MEMORANDUM OF POINTS AND AUTHORITIES
I. INTRODUCTION

While the Court found that the County’s prior motion to stay discovery was moot,
the Court nonetheless “considered it to dispel the County’s misguided notion that cases
involving facial challenges need no discovery at all.” (ECF No. 51, p. 38:7-8.) With regard
to the First Amendment facial claim alone, the Court rejected the County’s position about
the scope of discovery and made plain as follows:

At a minimum, development of the factual record is needed to determine
whether CCC [Clark County Code] 16.13.030’s unconstitutional
applications are substantial when compared to its constitutional ones—a
threshold question for plaintiffs’ facial challenges.

(Id. at 9-11 (footnote omitted).) The Court pointed out that this case also involved as-applied

First Amendment challenge and that “discovery is necessary to determine’:

(1) whether the County has met its burden to show that the ordinance
responds to a real, rather than speculative, significant government interest;
(2) whether the ordinance is narrowly tailored to that interest when
compared to other narrower laws that prohibit similar conduct and whether
the County considered alternatives that would have had a lesser impact on
speech; and (3) whether ample alternatives truly exist for First Amendment
activity on the Strip.

(Id. at pp. 38:11-39:1 (footnote omitted).) Plaintiffs also have state and federal constitutional
Due Process claims. (See ECF No. 61 (First Amended Complaint) at 13, 17.)

Plaintiffs’ subsequent discovery efforts have been tailored to fall within the scope
of their claims and the scope that the Court articulated. But in response, the County continues
to assert that the narrow scope of discovery it unsuccessfully advocated for applies: it
contends that only the legislative record and a limited universe of related factual information
it is willing to provide (such as the sidewalk measurements) are discoverable. For example,
in response to requests for communications about the Ordinance—after claiming burden and
overbreadth (in light of the narrow scope) and making amorphous claims of privilege (see
Section I11(d)(4), infra), the County states, inter alia: “Defendant declines to respond to the

instant Request as the requested communications are privileged and irrelevant and the work
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required to perform an undefined search of this nature is disproportionate to the needs of the
case.” (See Clark County’s Responses to Plaintiffs’ Requests for Production (“RFP
Responses”) (Exhibit (“Ex.”). 4): RFPs 55 (57:11-13), 62 (63:19-21), 63 (65:13-15), 64 (
67:5-7), 65 (68:19-21).)

The County’s responses do not make plain what it is withholding; worse, the
County claims the requests target impermissible topics but also reserves its ability to produce
documents later. The County’s explanation on this issue at the meet and confer was
essentially that it needs to hedge its bets in case this Court disagrees with its views about the
scope of discovery. (See Plaintiffs’ 12/24/24 Meet and Confer Summary (“Meet and Confer
Summary”) (Ex. 9), at 4-5.) This approach is impermissible: the County waived its
objections—and this Court should find it is precluded from relying on any records it has not
yet disclosed to meet its burdens.

The County offers myriad boilerplate objections, all of which fail on their face.
Further undermining the repeated claim of burden that the County makes (see Ex. 10,
Responses to RFPs 1-18, 20-32, 34-38, 40-50, 53-56, 59-71, 73) the County has conceded
that it has not performed searches for documents responsive to this case and has refused
Plaintiffs’ efforts to work together to craft electronic searches. (See Ex. 9 at 5.) The County
also asserted work product and privilege claims without even listing a single document on
its privilege log, other than the portions of one chain of communication with the expert that
it disclosed.

Plaintiffs respectfully request that the Court grant the instant Motion and direct the
County to fully respond to Plaintiffs’ interrogatories and requests for production, sanction
the County as appropriate, and award Plaintiffs reasonable attorneys’ fees and costs. The
undersigned counsel’s Declaration and Certification of Good Faith Meet and Confer Efforts
reflect that Plaintiffs worked to meaningfully meet and confer but that the County failed to
budge on the issues detailed in this Motion. Meanwhile, Plaintiffs’ lack of access to key

discovery is delaying this case.

I1. PRODCEDURAL AND FACTUAL HISTORY: GOOD FAITH MEET AND
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CONFER EFFORTS

A. Plaintiffs’ Written Discovery and Defendant’s Responses and Disclosures

On September 17, 2024, the County served its initial disclosures providing 6
documents, including documentation from the Board of County Commission meetings of
November 21, 2023, December 5, 2023, and January 2, 2024, and other related documents.
On September 25, 2024, Plaintiffs served 82 RFPs (Ex. 1).! On October 4, 2024, Plaintiffs
served 9 interrogatories (“ROGs”) (Ex. 2). On November 14, 2024, the County produced its
first supplemental disclosure, including entry No. 7 entitled “Lisa Logsdon’s e-mails with
attachment regarding Chapter 16.13 CC 146 to CC 252 (please see privilege log),” along
with a privilege log (Ex. 3). On November 14, 2024—after an extension—the County
responded to the RFPs (Ex. 4) and ROGs (Ex. 5). While specific requests and responses are
further discussed below, all the RFPs and ROGs fall within the proper scope as the following

examples show.

B. Plaintiffs Met and Conferred in Good Faith.

On December 9, 2024, Plaintiffs detailed the issues with the County’s responses
and requested a meet and confer to discuss the disputes and the privilege asserted in the
County’s first supplemental disclosures (Ex. 6). On December 17, 2024, the County
produced its second supplemental disclosures providing documentation from the Board of
County Commission meetings of September 8, 1994, April 15, 2008, and November 16,
2010, April 19, 2016, and November 1, 2016 (Ex. 7).

On December 18, 2024, the County responded to the meet and confer email

! The Parties are in the process of resolving some aspects of the County’s responses to RFPs
1-17, and as to Plaintiffs’ ROGs, the County initially agreed to review its responses to
determine whether it could or would clarify why its citations to the record were responsive.
(See Ex. 9 at 6.) The County declined to do so. (See McLetchie Decl., §916-20.) Moreover,
issues related to the County’s privilege claims that overlap with these RFPs and ROGs
remain unresolved, and the County has taken the position that it will withhold information
and documents until the Court rules on the instant motion. (See id.; see also Ex. 9 at 4-5.
Therefore, this Motion addresses the ROGs and the general issues related to RFPs 1-17.
Plaintiffs reserve the right to address additional issues at a later date should the County’s
remedial efforts turn out to be deficient.
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remaining steadfast in its refusals to further respond to any of Plaintiffs’ written discovery,
and threatening to seek fees and costs with the district court as well as interlocutory relief,
all based on the notion that, contrary to this Court’s order, “the County can find no case law
supporting that Plaintiffs would be entitled to the discovery they’re seeking . . ..” (See Ex. 8
at5.)

On December 19, 2024, the parties met and conferred at length—for about an hour
and forty-five minutes—but they were unable to resolve their disputes. (See Ex. 9 (Meet and
Confer Summary); see also McLetchie Decl., 916-20.) Other than agreeing to produce a
few documents and to consider supplementing its interrogatory responses, the County did
not budge. (/d. at 5-6.) On January 9, 2025, the County submitted its first supplemental RFP
responses (Ex. 10.)

II1. LEGAL ARGUMENT

Plaintiffs below first address the global objection made by the County to the scope
of discovery (Section III(A)). Plaintiffs then address why the County should be required to
respond to the interrogatories (see Section I1I(B), infra), and the requests for production (see
Section III(C), infra)— i.e., why they all fall within the scope of discovery contemplated by
the Court. Then, Plaintiffs address each category and type of objection made by the County
(see Sections III(D) & (E), infra). Notably, even where the County does respond in part or
produce some documents, it fails to identify what documents or information is being withheld
based on its objections, if any, and if so, which particular objections apply to the particular
documents or information withheld, especially in regard to its multiple unsupported claims

of privilege. (See Sections III(D)(4) & (E), infra.)

A. The County Inappropriately Seeks to Limit the Scope of Discovery.

The “scope of discovery” in civil litigation encompasses “any nonprivileged matter
that is relevant to any party’s claim or defense and proportional to the needs of the case[.]”
Fed. R. Civ. P. 26(b)(1). In considering relevance and proportionality, the Court looks to “the

importance of the issues at stake in the action, the amount in controversy, the parties' relative
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access to relevant information, the parties' resources, the importance of the discovery in
resolving the issues, and whether the burden or expense of the proposed discovery outweighs
its likely benefit.” 1d.

The County has not permitted access to much of the information Plaintiffs have
sought: the guiding principle behind all the County’s refusals is its view that discovery is
almost entirely limited to the official record underlying the enactment of Chapter 16.13 (titled
“Pedestrian Flow Zones”) (the “Bridge Ordinance(s)”’)—that and the facts the County
unilaterally deems relevant, and begrudgingly provides, such as sidewalk measurements
which the County produced after Plaintiffs’ meet and confer letter was received. The
County’s meet and confer correspondence reiterated this narrow view of discovery’s scope—
arguments it made in its Motion to Stay Discovery. (Compare Ex. 8 with ECF No. 18 at 4.)
The County also interposed related objections in response to multiple requests to justify its
refusals to provide responsive information.? A host of other RFP responses contained a

similar objection.?

2 See Ex. 5 (Responses to ROGs 1-6, 8, and 9 (pp. 2:6-24, 3:22-4:2, 4:26-5:5, 6:23-7:3, 8:8-
15, 9:15-23, 12:11-19, 14:22-15:2, 16:1-5), providing: “Defendant further objects to the
extent the instant Interrogatory seeks to impermissibly establish legislators’ subjective
motives or opinions protected under the deliberative process and legislative privileges in
First Amendment challenges such is the instant case. See, e.g., City of Las Vegas v. Foley,
747 F.2d 1294, 1298 (9th Cir. 1984). Inquiries for First Amendment purposes are strictly
limited to the facial effect of the ordinance upon freedom of expression, not upon the
legislative bodies’ subjective intent or individual legislators’ subjective understanding of the
language of an ordinance absent objective indicators of illicit purpose which are not present
here. Id; see also Colacurcio v. City of Kent, 163 F.3d 545, 552 (9th Cir. 1998).” (emphasis
added). See also Ex. 10 (Response to RFP 61 (seeking communications with LVMPD about
the Bridge Ordinances) at 69:9-13 (“Furthermore, communications between LVMPD and
Clark County and its employees, officers, and staff regarding Clark County Code ...are not
admissible or discoverable in facial challenges.”) (citation omitted).).”)

3 See Ex. 10: Responses to RFPs seeking documents related to code enforcement containing
various keyword searches (62 (70:13-24), 63 (72:11-20), 64 (74:4-13), 65 (75:15-24));
Responses to RFPs seeking documents concerning complaints as to crime on pedestrian
bridges and in the resort corridor and related data collected (66 (76:22-73:5), 67 (78:22-
79:4), 73 (88:10-19)); Responses to RFPs concerning statistics collected related to CCC
16.13.030 and CCC 16.11 (68 (80:25-69:6), 69 (82:11-20)); Responses to RFPs seeking
documents that define “disorderly offenses” in the resort corridor or which concern service
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At the lengthy December 19, 2024, meet and confer, in addressing the overall
refusals to provide information (not just the requests above), the County claimed that relevant
information and documents are limited what the legislators formally knew at the time they
passed CCC 16.13.030 and is reflected on the record, meaning that all discovery is limited
to (1) the language of CCC 16.13; (2) the official record related to the passage of CCC 16.13
(i.e. CCC 16.13’s legislative history); and (3) certain factual material such as the sidewalk
measurements. (See Ex. 9 (Meet and Confer Summary) at 2, 4.) Thus, other than what had
been produced and a few documents it agreed it would consider producing®, the County’s
position was that Plaintiffs are entitled to nothing else from the County (but that Plaintiffs
could search other sources such as TikTok). /d.

What the County ignores is that Plaintiffs are entitled to meaningfully contest
whether the County’s evidence that it has asserted meets its burden by challenging, inter alia,
whether the interests asserted by the County in passing CCC 16.13.030 were in reality issues
that needed to be addressed, as well as the fit between the asserted harms and the ordinance.
Cf. Ward v. Rock Against Racism, 491 U.S. 781, 799, 109 S. Ct. 2746, 105 L. Ed. 2d 661
(1989). (aregulation is only valid if it “promotes a substantial government interest that would
be achieved less effectively absent the regulation.”)

Plaintiffs believe that they are also entitled to challenge the accuracy of the
information presented before the Commission, and that Commission may not rely on

inaccurate information in passing CCC 16.13.030 even if the information appeared accurate

calls for same (70 (83:15-24), 71 (85:8-17)); Responses to RFPs seeking documents
concerning First Amendment activity on pedestrian bridges and in the resort corridor (RFP
77 (91:16-26), 78 (93:19-94:2)), stating “In facial challenges such as the one at issue in this
case, the Court may “only look to [the ordinance’s] terms, to the intent expressed by [the
legislative body] who voted its passage, and to the existence or nonexistence of legitimate
explanations for its apparent effect.” (citations omitted). . . . The Court must take a legislative
body’s findings at face value and may not “look beyond the face of the [ordinance] and
speculate about the [legislative body’s] subjective intent” based on post-hac or non-public
communications of staff. . . . (citations omitted).”

* The County only produced the sidewalk measurement information after Plaintiffs’ meet
and confer letter was received.
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on its face in the record. Thus, Plaintiffs believe that they may use documents and other
information not necessarily presented before the Commission to show, for example, that the
pedestrian bridges did not have issues related to traffic congestion at the time the County
passed CCC 16.13.030.

The case the County relies on does not support its position. It states that courts “rely
on all objective indicators of intent, including the face of the statute, the effect of the
statute, comparison to prior law, facts surrounding enactment, the stated purpose, and
the record of proceedings.” Colacurcio v. City of Kent, 163 F.3d 545, 552 (9th Cir. 1998)
(emphasis added). Thus, Plaintiffs are entitled to discovery regarding “objective indicators”
related to Clark County’s intent. Moreover, the Court indicated that the County’s duty is to
“‘demonstrate that the recited harms are real, not merely conjectural, and that the regulation
will in fact alleviate these harms in a direct and material way.”” (ECF No. 51 at 30:9-11
(citing Porter v. Martinez, 68 F.4th 429, 443 (9th Cir. 2023); see also ECF No. 51 at 32:10-
11 (“While the burden on the County is not heavy, it requires more than the County offers
here.”).) Plaintiffs of course are entitled to challenge the connection between the purported
harms and stopping on the bridges and to show that the Bridge Ordinances do not advance
its claimed aims in a direct and material manner. Further, while narrow tailoring does not
require the regulation to be the “least restrictive alternative,” the Court may consider
“obvious alternatives.” Ward v. Rock Against Racism, 491 U.S. at 798-99; Long Beach Area
Peace Network v. City of Long Beach, 574 F.3d 1011, 1025 (9th Cir. 2008). Thus, matters
such as the other options available to the County, including prior ordinances, are fair game.

Notably, while, for the purposes of the Opposition to the County’s Motion to
Dismiss and their own Motion for a Preliminary Injunction, the parties assumed the Bridge
Ordinances were content neutral, as Plaintiffs noted in their Opposition to the County’s
Motion to Stay Discovery, strict scrutiny in fact applies here. (See ECF No. 41 at 8:14-19.)
The record of the Bridge Ordinance supports this. For example, “[a]fter enacting CCC
16.13.030, Clark County explained on social media that the ordinance is “not interpreted to

mean that tourists and locals cannot take photos along the [Strip] while on a pedestrian
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bridge.” (See Order, ECF No. 51 at 4:10-12.) Further, while “[t]he Commission expressed
the intention that the ordinance ... apply equally to street performers and show girls” (id. at
4:2-4), the record reflects the County’s determination to ensure that, whether by showgirls
or buskers, that all such expressive performances and related conduct be limited, while other
free expression would not be limited. For example, County Counsel noted that persons could
stop on the bridge to observe picketing on the street below would not be cited like persons
watching street performers or showgirls on the bridges. (See id. at 4:4-9.) Such distinctions
between types of speech are impermissible: “[a] restriction on expressive activity is content-
neutral if it is justified, i.e., based on a non-pretextual reason divorced from the content of
the message attempted to be conveyed.” United States v. Griefen, 200 F.3d 1256, 1260 (9
Cir. 2000).

Even if the record of the Bridge Ordinances supports the claim that it is content
neutral, Plaintiffs are entitled to further probe intent through discovery, particularly on these
facts. Cf. Personnel Administrator of Massachusetts v. Feeney, 442 U.S. 256, 272, 60 L. Ed.
2d 870,99 S. Ct. 2282 (1979)) (“A facially neutral law is nonetheless subject to strict scrutiny
if it is an obvious pretext for discrimination.”)

Further, Plaintiff Summers has also raised an as applied challenge to the ordinance,
as the Court recognized when making clear the County’s narrow view of discovery’s scope
was not warranted. See ECF No. 51 at 2:1-2, 6:1-3, 28:7-32:23; 38:11-13 (“And the County
incorrectly assumes that plaintiffs’ First Amendment challenge is facial only; Summers
brings a surviving as-applied challenge too, and the County doesn’t assert that discovery isn’t
warranted in such a challenge.”)

The parties were unable to resolve this central issue, despite extensive meet and
confer efforts. (See Ex. 9 (Meet and Confer Summary) at 2-4; see also McLetchie Decl.,
9916-20.) The Court should find that the County’s attempts to thus limit the scope of
discovery are improper, and direct the County to fully respond to Plaintiffs’ discovery

requests.
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B. The Interrogatories Seeking Information About Terms in the Bridge
Ordinances Are All Permissible, and None of the County’s Objections Stand.

Interrogatories 1-9 (see Ex. 5) sought definitions and asked the County to explain

facts it had provided in the purpose section of the Bridge Ordinances specifically related to

29 ¢¢ 99 <¢ 29 ¢¢

“disorderly offenses,” “criminal disorder,” “captive audiences,” “stop,” and other words and
phrases used in the factual statement contained in CCC 16.13.010.° Plaintiffs position is that
they are entitled to clarification regarding the scope of these stated purposes in passing CCC
16.13.030.

The County responded to each interrogatory only by restating its objections and
listing documents and/or dictionaries, without providing an answer that is “complete in
itself” to the interrogatory.® This is improper under governing law. See, e.g., Reflex Media,

Inc. v. Richard Easton Ltd., No. 2:20-cv-00051-GMN-EJY, 2022 U.S. Dist. LEXIS 121593,

3 See, e.g., Ex. 5 (ROG 1) at 2:7-11 (“DEFINE the term ‘disorderly offenses’ as used in
Clark County Code § 16.13.010, including but not limited to IDENTIFYING ALL specific
conduct or criminal offenses included in the term ‘disorderly offense’ as used in Clark
County Code § 16.13.010 and IDENTIFYING ANY DOCUMENT, along with ANY
relevant page and line citation, that DESCRIBES what a ‘disorderly offense’ is in the context
of Clark County Code § 16.13.010.”); id. at 4:19-24, ROG 3 (“IDENTIFY ALL FACTS
YOU relied upon to conclude Clark County Code§ 16.13.030 was necessary to address
‘captive audience[s]” on the PEDESTRIAN BRIDGES as stated in Clark County Code §
16.13.010, including but not limited to IDENTIFYING ALL instances where a ‘captive
audience’ occurred on the PEDESTRIAN BRIDGES and IDENTIFYING ANY
DOCUMENT, along with ANY relevant page and line citation, that DESCRIBES the
formation of a "captive audience" as used in Clark County Code§ 16.13.030.”)

6 See, e.g., Ex. 10 (Response to RFP 1) at 3:3-9 (“The term “disorderly offenses” as used in
Clark County Code § 16.13.010 is undefined in Clark County Code and should be attributed
its plain meaning by the Court as a matter of law. Clark County cannot define a term where
no definition has been provided by its legislative. body, the Clark County Board of County
Commissioners, as each commissioner’s understanding of the term is subjective and not
discoverable in facial First Amendment challenges. To the extent it is responsive to
Plaintiffs’ Interrogatory, Clark County directs Plaintiffs to the legislative record
disclosed in Defendant Clark County’s Initial Disclosure and Production of Documents
per FRCP 26(a)(1) and all supplements thereto including, but not limited to, bates CC
001 to CC 032, CC 033 to CC 070, CC 071 to CC 126, CC 127 to CC 131, CC 132 to CC
139, CC 140 to CC 145, CC 824 to CC 973, CC 974 to CC 1163, CC 1164 to CC 1206,
CC 1207 to CC 1383, CC 1405 to CC 1418, CC 1419 to CC 1427, CC 1428 to CC 1437,
and CC 1438 to CC 1446 and any dictionaries as may be appropriate.”) (emphasis
added.)
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at *7-8 (D. Nev. July 8, 2022) (“An answer to an interrogatory must be responsive to the
question. It should be complete in itself and should not refer to the pleadings, or to
depositions or other documents, or to other interrogatories, at least where such references
make it impossible to determine whether an adequate answer has been given without an
elaborate comparison of answers. ... A party’s interrogatory response may refer to business
records or abstracts only if the burden of deriving or ascertaining the answer will be
substantially the same for either party.”)

In refusing to provide substantive responses—in addition to boilerplate—the
County central objection was the claim that these interrogatories sought legal conclusions
and that it could not provide more specific definitions because the County could not replace
the Commissioners’ understanding of the terms with its own. (See Ex. 9 (Meet and Confer
Summary) at 2-3.) The County also objected to interrogatories on the basis that they “call[ ]
for a line-by-line explanation of an ordinance and/or the plain meaning and common
definition of words equally available to both parties.” (See Ex. 5, Responses to ROGs, 2, 4,
8, and 9; see also Ex. 9 at 5.) This position ignores that Plaintiffs are entitled to explore what
activities the County intended to prevent because it is relevant in determining whether this
purpose was legitimate, and if the County does not know what the term means or the scope
of activities covered by the term are, it must say so. Moreover, the interrogatories properly
seek the meaning of the terms the County uses to explain the purpose behind the ban imposed
by CCC 16.13.030, and when, as here, the government claims that a law that burdens First
Amendment activity serves a particular purpose, Plaintiffs are entitled to know the scope of
the County’s stated purpose in passing the ordinance to determine whether the stated purpose
is a legitimate basis to burden First Amendment activity, and the County must provide

specific facts to show that the purpose was a legitimate concern.’

7 See, e.g., Madsen v. Women's Health Center, 512 U.S. 753, 765 (1994) (“Further, any
restriction on speech must be narrowly tailored to achieve its lawful purpose; it must burden
no more speech than necessary to accomplish its desired goals.”)

10
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Contrary to the County’s objection that it is not a custodian of law enforcement
records, and that it does not have a burden to marshal evidence of every instance of wrongful
conduct (Ex. 5, Response to ROG 3 at 5:5-8, 15-19), Plaintiffs are only asking for the facts
that the County it is aware of or can become aware of after a reasonable inquiry—not any
facts solely in the possession of a law enforcement agencies not under Clark County’s
jurisdiction.

Finally, as further discussed below with regard to the RFPs (see Section III((C),
infra), the County’s objections as to the Plaintiffs seeking information as to the intended
enforcement of CCC 16.13.030 fail. This is best exemplified in the Count’s response to ROG
4,% in which the County claims it cannot answer because LVMPD does not fall within the
County’s jurisdiction, and that the inquiry is irrelevant because the only alleged relevant
inquiry is how the County Commission objectively intended for CCC 16.13.030 to be
enforced at the time of passage (as in, what was specifically provided on the record at the
time CCC 16.13.030 was passed), not how entities have enforced or intended for CCC
16.13.030 since passage. (See Ex. 9 (Meet and Confer Summary) at 3.)

This is simply incorrect. Not only is the impact on First Amendment activity
relevant, but how the County intends for CCC 16.13.030 to be enforced (including what
activities should be excluded from enforcement) falls squarely within Plaintiffs First
Amendment and Fourteenth Amendment claims. The information sought by ROG 4 properly
relates to confirmation as to whether the County believes that the specific examples provided

would be excluded from criminalization, and asks for other examples if Clark County is

8 See Ex. 5 at 6-7. (“DEFINE the term ‘stop’ as used in Clark County Code § 16.13.030,
including IDENTIFYING ANY circumstance or activity where a person would be allowed
to cease moving on a PEDESTRIAN BRIDGE without violating Clark County Code§
16.13.030 and confirming whether a person would be allowed to cease moving on a
PEDESTRIAN BRIDGE to engage in: ‘incidental and fleeting viewing of the Las Vegas
Strip from the pedestrian bridge’ as stated in Clark County Code§ 16.13.010; ‘brief or
insubstantial variations in movement’ as stated in DEFENDANT Clark County’s Motion to
Dismiss Plaintiffs Complaint, ECF No. 9, 15:22; and ‘taking photographs’ as stated in
DEFENDANT Clark County’s Motion to Dismiss Plaintiffs Complaint, ECF No. 9, 15:2-
3.7)

11
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aware of them where prosecution would not occur. The County’s objections are meritless, as
the County would need to determine whether these cited instances would be prosecuted as a
violation of CCC 16.13.030 since the Clark County DA falls under the County’s jurisdiction.
Further, the County expressly states elsewhere the specific examples provided do not
constitute stopping, indicating that the County can answer the Interrogatory. (See Ex. 10,
Response to RFP 49 (58:11-12) (“Notably, taking photographs does not constitute stopping
or standing”).)

The parties were unable to resolve these disputes. (See Ex. 9 at 2-3; see also Ex. 6
at 3-8; see also McLetchie Decl., 4916-20.)

C. The RFPs All Fall Within the Scope of Discovery.

The RFPs are all proper and seek “nonprivileged matter that is relevant to
[Plaintiffs’] claim or defense and [are] proportional to the needs of the case[.]” Fed. R. Civ.

P. 26(b)(1); see also EXx. 10.

1. Requests About the Passage and Justification for the Bridge Ordinances.
RFPs 18 and 19 seek information regarding Dr. William Sousa and the report

regarding pedestrian bridges that the County relied on in enacting the Bridge Ordinances.
(See Ex. 10 at 12-14.) RFPs 81 and 82 seek resumes for of Clint Spencer, Clark County
Department of Public Works, Road Division, Dustin Crowther, County Surveyor, and
William H. Sousa, and opinions or statements of these individuals relating to pedestrian
bridges. (/d. at 96-99.) RFP 20 seeks documents related to pedestrian traffic in the resort
corridor. (/d. at 14-15.) RFP 73 seeks data collected by the County or law enforcement on
pedestrian bridges. (/d. at 88-89.) RFPs 66 and 67 seek documents and communications
relating to complaints from private actors about disorder or crime on pedestrian bridges and
in the resort corridor. (/d. at 76-80.) RFP 61 seeks communications between LVMPD and
the County relating to CCC 16.13.030. (/d. at 69-70.)

RFP 53 seeks public comment records on the Bridge Ordinances. (/d. at 61-62.)
RFP 79 targets the legislative history of the Bridge Ordinances. (/d. at 95.) RFPs 21-38, 40-

42, 47, 50, 70, 71, and 74-76, seek documents relating to specific language and assertions

12
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the Bridge Ordinances. (/d. at 15-50, 54-56, 59-60, 83-86, 90.) RFPs 39, 43, 45, 48, and 49
seek documents relating to specific language found in Clark County’s Motion to Dismiss
Plaintiff’s Complaint. (/d. at 45, 50-52, 56-58.) RFPs 44 and 46 seek documents relating to
specific language found in Clark County’s Response to Plaintiff’s Motion for Preliminary
Injunction and Motion for Temporary Restraining Order. (/d. at 50-54.) RFPs 54-56 seek
documents, communications, and public comments relating to the original aborted version
of the bill seeking to amend the Bridge Ordinances at issue herein, i.e., Bill No. 4-19-22-1
first introduced at the April 19, 2022, Clark County Commission meeting. (/d. at 62-65.)
These requests all target “facts surrounding [the] enactment” of the Bridge
Ordinances, which are part of the inquiry for the facial challenge. Colacurcio v. City of Kent,
163 F.3d 545, 552 (9th Cir. 1998) (emphasis added). This Court, in overruling the County’s
Motion to Dismiss, found “Summers has sufficiently alleged that the County’s significant
interest in public safety is speculative, and the County has not met its burden at this early
stage to show that it is not.” (See ECF No. 51 at 32:6-8.) Plaintiffs are entitled to challenge

whether there is a sufficient fit and narrow tailoring.’

2. Pre-Existing Code
RFPs 57-59 seek documents regarding enforcement of Clark County Code § 16.11

(the “Obstruction Code”). (See Ex. 10 at 65-67.) RFP 69 targets statistics collected by the
County or law enforcement relating to CCC 16.11. (Id. at 81-83.) These records are a

pertinent “comparison to prior law.” Colacurcio v. City of Kent, 163 F.3d 545, 552 (9th

° Cf., Martin v. City of Albuguerque, 396 F. Supp. 3d 1008, 1031 (D.N.M. 2019) (citing
McCullen v. Coakley, 573 U.S. 464, 496 (2014)) (emphasis added) (“While McCullen did
not lay out a ‘new rule’ regarding narrow tailoring, it makes clear that the narrow tailoring
inquiry is where the government bears the burden of producing concrete evidence to
show that its proposed restriction will actually achieve its asserted interest without
burdening substantially more speech than necessary.”); see also id. at 1031 (citing
Comite de Jornaleros de Redondo Beach v. City of Redondo Beach, 657 F.3d 936 at 950 (9th
Cir. 2011) (quoting Thompson v. W. States Med. Ctr., 535 U.S. 357,373 (2002))) (emphasis
added) (“But ‘[a]lthough the City need not necessarily employ the least-restrictive
alternative, it may not select an option that unnecessarily imposes significant burdens
on First Amendment-protected speech. ‘If the First Amendment means anything, it
means that regulating speech must be a last—not first—resort.’”)

13
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Cir. 1998) (emphasis added).
3. First Amendment Impact; Implementation and Enforcement.

RFPs 77 and 78 seek documents and communications relating to First Amendment
activities on the pedestrian bridges and in the resort corridor. (See Ex. 10 at 90-95.) RFP 68
targets statistics collected by the County or law enforcement relating to CCC 16.13.030. (See
id. at 80-81.) RFPs 51 and 52 seek trainings and policies relating to the implementation and
enforcement of the Bridge Ordinances. (See id. at 60-61.) As this Court explained, in this
case, “[t]o pursue “a facial challenge to the overbreadth and vagueness of a law,” a court
must “determine whether the enactment reaches a substantial amount of constitutionally
protected conduct.” (ECF No. 51 at 25:5-7) (citation omitted). The records sought by these
requests are all proportional to the needs of this case.

4. Other Requests

RFPs 62 — 65 seek documents and communications relating to specific keyword

29 <C

searches relating directly to Plaintiffs’ claims such as “bridge,” “pedestrian bridge,”
“overpass,” “flow zone,” as well as more narrowly tailored combined searches. (See Ex. 10
at 69-76.) RFP 80 seeks documents which the County intends to rely upon to support any
denials in any of the County’s responses to Plaintiffs’ allegations against the County. (See
id. at 96.) RFP 60 seeks documents defining “chronic offender(s),” as the term was used by
Sheriff Kevin McMahill in his interview published by the Las Vegas Review Journal on
January 17, 2024. (See id. at 67-68.) For the same reasons that the interrogatories are proper

as discussed in Section III(B), supra, so are these requests for production.

10 See, e.g., Raven v. City of Univ. City, No. 4:20-CV-00584 JAR, 2021 U.S. Dist. LEXIS
203536, at *14-15 (E.D. Mo. Oct. 22, 2021) (quoting Ward v. Rock Against Racism, 491
U.S. 781, 799 (1989) (emphasis added) (“Where a content-neutral ordinance restricts the
time, place, or manner of protected speech, ‘the requirement of narrow tailoring is satisfied
so long as the regulation promotes a substantial government interest that would be
achieved less effectively absent the regulation.’”); Turco v. City of Englewood, 935 F.3d
155, 170 (3d Cir. 2019) (quoting Bruni v. Pittsburgh, 824 F.3d 353 (3d Cir. 2016) (emphasis
added) (“Because the case was still at the pleading stage, those allegations were sufficient
to require the government to prove ‘either that substantially less-restrictive
alternatives were tried and failed, or that the alternatives were closely examined and
ruled out for good reason.’”)

14
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D. The County Failed to Establish Any Claim of Privilege

The County had the burden to establish its claims of privilege. See, e.g., Phillips v.
C.R. Bard, Inc., 290 F.R.D. 615, 634 (D. Nev. 2013). Yet the County asserted improper,
unsubstantiated, and boilerplate claims of attorney-client privilege and work product
protection in response to RFPs 18, 19, 21-38, 40, 46, 50, 54, 55, and 56 without supporting
them in any manner. '! The same holds true for the County’s assertion of deliberative process
privilege and legislative privilege in response to RFPs18, 19, 21-32, 34-38, 40, 46, 47, 50,
54,56, 61-71,73,77, 78, and 82, as well as in response to ROGs. 1,2,.3,4, 5,6, 8, and 9 '?

1 See Ex. 10 (Response to RFP 18 (12:12-13) (“Accordingly, many of the documents related
to Dr. Sousa’s report are protected as qualified attorney work product.”). See also Response
to RFP 19 (13:8-20)) (“All communications between Dr. Sousa and Defendant Clark County
or its counsel, not subject to one of the identified exceptions, are protected as qualified
attorney work product.”); see also Responses to RFPs 21 (15:18-20) (“The instant Request
is ... objectionable to the extent it calls for documents protected under the work product
privilege doctrine, deliberative process privilege, legislative immunity, or attorney client
privilege), 22 (17:11-14), 23 (19:27-20:1), 24 (20:13-15), 25 (22:2-4), 26 (23:16-18), 27
(25:4-6) 28 (26:18-19), 29 (28:12-14), 30 (30:7-9), 31 (32:2-4), 32 (33:8-10), and 40 (45:25-
27); see also Responses to RFP 33 (id. at 34:26-35:1) (“Defendant further objects to the
extent the instant Request seeks communications protected by the work product doctrine or
attorney client privilege.”), 34 (36:13-14), 35 (38:6-7), 36 (39:25-26), 37 (41:17-18), 38
(43:15-16); see also Responses to RFPs 46 (id. at 53:11-13) (“The instant Request is
objectionable to the extent it calls for documents protected under the work product privilege
or attorney client privilege.”), 47 (55:9-11), 50 (59:12-14), 54 (63:3-5), and 55 (64:8-9); see
also Response to RFP 56 (65:10-11) (“The instant Request is further objectionable to the
extent it calls for documents protected under the work product privilege or attorney client
privilege.”).

12 See n.11, supra as to Responses to RFPs 21-32, and 40; see also Ex. 10: Response to RFP
18 (12:14-20) (“Furthermore, as communications and documents exchanged between Dr.
Sousa and Clark County and its counsel were made to assist Clark County Commissioners
and their staff in making legislative recommendations and decisions and the disclosure of
such communications would discourage candid discussions within the County and
undermine the County’s ability to legislate, they are also protected from disclosure under
deliberative process and legislative privileges.” [citation omitted]), 19 (13:20-26); see also
Responses to RFPs 34 (36:8-13) (“Even if the subject Request were not overly broad the
Request is further objectionable because it impermissibly seeks to ascertain legislators’
subjective motives or opinions and their communications with staff protected under the
deliberative process and legislative privileges in First Amendment challenges such is the
instant case. See, e.g., City of Las Vegas v. Foley, 747 F.2d 1294, 1298 (9th Cir. 1984).”),
35(38:1-6),36 (39:20-25),37 (41:12-17), 38 (43:10-15),46 (53:7-13),47 (55:5-9), 50 (59:8-
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None of these claims of privilege are supported by ANY privilege log whatsoever. Other
than for the one chain of redacted emails and attachments described below, the County failed
to provide a privilege log for any of the other documents it claimed were protected by
privilege in response to Plaintiffs’ RFPs—and the County does not list a single document to
support its claims of deliberative process privilege, legislative privilege, work product
privilege, or attorney-client privilege. The Court’s discovery plan and scheduling order
requires that parties “provide a log for any material claimed to be privileged or protected by
the work product doctrine (or material that is withheld for any reason).'* The County has
ignored this order for almost all of its claims of privilege.

Substantively, no claim of privilege applies for the reasons set forth below and the
Court should order full productions in response to the requests. Procedurally, the County

should be directed to use a privilege log going forward.
L Legal Standards

If a party claims that the information requested in discovery is privileged, it is that

party’s burden to demonstrate the applicability of the privilege.'* One way to establish the

12), 54 (62:26-63:3), 55 (63:26-64:2), 56 (65:28-66:4), 61 (68:19-25), 62 (70:9-13, 63 (72:5-
9), 64 (73:26-75:2), 65 (75:9-13), 66 (76:17-22), 67 (78:16-21), 68 (80:19-23), 69 (82:5-9),
70 (83:9-14), 71 (85:2-6), 73 (88:4-9), 77 (91:10-15), 78 (93:13-18); see also Response to
RFP 82 (id. at 97:28-98:6) (“Defendant further objects to the extent the instant request seeks
documents protected from disclosure under deliberative process privilege. . . . The instant
request is further objectionable as Dr. William Sousa was retained in anticipation of the
subject litigation and to serve as Defendant Clark County’s testifying expert witness in the
same. All communications between Dr. Sousa and Defendant Clark County or its counsel,
not subject to one of the identified exceptions, are protected as qualified attorney work
product. See Fed. R. Civ. P. 26(b)(4)(C).”); See also Ex. 5 : Response to ROG 1 (2:16-20)
(“Defendant further objects to the extent the instant Interrogatory seeks to impermissibly
establish legislators’ subjective motives or opinions protected under the deliberative process
and legislative privileges in First Amendment challenges such is the instant case. See, e.g.,
City of Las Vegas v. Foley, 747 F.2d 1294, 1298 (9th Cir. 1984).”), 2 (3:22-26), 3 (4:26-5:1),
4 (6:23-26-26), 5 (8:8-11), 6 (9:15-19); 8 (12:11-14), 9 (14:22-26, 16:1-5).

13 See ECF No. 54 at 5:3-6.
14 See, e.g., Phillips v. C.R. Bard, Inc., 290 F.R.D. 615, 634 (D. Nev. 2013).
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applicability of the privilege is to provide a proper privilege log.!> As this Court has
explained, “[o]ne means of satisfying [the burden of establishing privilege] is by producing
a privilege log that provides enough information for the opposing party and the Court to
determine whether a privilege or protection exists” '°.

Fed. R. Civ. P. 26(b)(5)(A) provides the standards a party must satisfy when

invoking a privilege against discovery production:

When a party withholds information otherwise discoverable by claiming
that the information is privileged or subject to protection as trial-preparation
material, the party must: (i) expressly make the claim; and (ii) describe the
nature of the documents, communications, or tangible things not produced
or disclosed — and do so in a manner that, without revealing information
itself privileged or protected, will enable other parties to assess the claim.

These standards are more fully detailed in Nevada Power Co. v. Monsanto Co., 151 F.R.D.
118, 121 (D. Nev. 1993), which states that a privilege log must provide for each document:
“(1) its type (i.e., letter, memo, notes, etc.), (2) its author, (3) its intended recipients, (4) the
names of any other individuals with access to the document, (5) the date of the document,
(6) the nature of the claimed privilege (i.e., attorney-client, work-product, etc.), and (7) a
brief summary of the subject matter of the document.”

The Advisory Committee notes to Rule 26(b)(5) likewise make clear that the
withholding of otherwise discoverable materials on the basis that they are privileged or
subject to the work-product doctrine, without notifying the other parties as provided in Rule
26(b)(5)(A) by describing the nature of the information so as to enable them to assess the
claim, “may be viewed as a waiver of the privilege or protection.” Fed. R. Civ. P. 26(b)(5),

Advisory Committee’s comment.

15 See, e.g., Flynn v. Love, No. 3:19-CV-00239-MMD-CLB, 2021 U.S. Dist. LEXIS 201066,
at *7 (D. Nev. Oct. 19, 2021) (citing United States Inspection Servs. v. NL Engineered
Solutions, LLC, 268 F.R.D. 614, 625-626 (N.D. Cal. 2010)).

16 Am. Alt. Ins. Corp. v. Ducas, No. 2:18-cv-02346-APG-NJK, 2019 U.S. Dist. LEXIS
244524, at *2-3 (D. Nev 2019) (citing Bartech Sys. Int’l, Inc. v. Mobile Simple Sols, Inc.,
2018 U.S. Dist. LEXIS 22296, 2018 WL 834589, at *6 (D. Nev. Feb. 12, 2018)).
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The County failed to meet it burden to establish these standards, both substantively
and procedurally.

2. The County Failed to Establish that the Work Product Doctrine Applies.

In order to qualify for work product protection under Rule 26(b)(3), documents
must possess two characteristics: (1) they must be “prepared in anticipation of litigation or
for trial” and (2) they must be prepared “by or for another party or by or for that other party’s
representative.” In re Grand Jury Subpoena (Mark Torf), 357 F.3d 900 (9th Cir. 2003)
(quoting Fed. R. Civ. P. 26(b)(3)). As with the attorney-client privilege, the party claiming
the protection of the work-product doctrine bears the burden of demonstrating its
applicability. !” Even if applicable, however, the doctrine is not an absolute shield. '® Opinion
work-product, an attorney’s mental impressions, conclusions, opinions or legal theories, is
discoverable when counsel’s mental impressions are at issue and there is a compelling need
for disclosure. ! Other work-product is discoverable if the opposing party can demonstrate
“substantial need” and that it is otherwise unable to obtain the substantial equivalent without
“undue hardship.” Fed. R. Civ. P. 26(b)(3). The County’s communications with Dr. Sousa,
whose report they commissioned to support the Bridge Ordinances, do not fall within the
scope of work product; yet the County claimed they did.?® As discussed below, the County
listed one set of documents (an email chain) on its log but is withholding other
communications; all it produced was the redacted email chain, the agreement, and underlying
material it provided to Sousa.

The County’s creative theory it is relying on to cloak communications with Dr.

Sousa with the protections of the work product doctrine fails, as Plaintiffs pointed out during

17 LightGuard Sys., Inc. v. Spot Devices, Inc., 281 F.R.D. 593, 598 (D. Nev. 2012).

18 Abueg v. State Farm Mut. Auto. Ins. Co., No. 2:14-cv-00635-GMN-GWF, 2014 U.S. Dist.
LEXIS 154681, 2014 WL 5503114, at *3 (D. Nev. Oct. 30, 2014) (citing Hickman v. Taylor,
329 U.S. 495, 511,67 S. Ct. 385,91 L. Ed. 451 (1947)).

19 Holmgren v. State Farm Mut. Auto. Ins. Co., 976 F.2d 573, 577 (9th Cir. 1992).

20 See Ex. 10: Responses to RFPs 18 (at 12:10-14), 19 (13:16-20), 33 (34:24-35:1); 71
(85:21-23), 81 (96:20-22, 97:3-5); 82 (98:5-10).
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the meet and confer. (See Ex. 9 (Meet and Confer Summary) at 5.) The Report Dr. Sousa
created was provided to the County to support the Bridge Ordinances, not this litigation
(which his work predated) or any other litigation. The County’s agreement Dr. Sousa reflects
this reality: he acted as a consultant “to procure a ... report ... on the current risks associated
with the pedestrian overpasses, reasons for those risks and how those risks can be mitigated.”
(See Ex. 13 at 2, Sec. E.) Also consistent with this reality, the County listed Dr. William H.
Sousa on its Fed. R. Civ. P. 26(a)(1) disclosure as a fact witness, not as an expert. The
County’s disclosure reflects that Dr. Sousa is “the writer of the report titled: Questions
Related to Public Safety on Pedestrian Bridges” and that, according to the County, “he is
expected to testify regarding the findings documented in the above-referenced report.” (See
Ex. 11 at 3.)

Indeed, the County indicated during the meet and confer that it did not even intend
to disclose an expert. (See Ex. 9 at 5.) The County explained that, while it had not formally
retained Sousa as an expert for this litigation (and indicated it would not do so unless the
Court ruled in Plaintiff’s favor on the related issues discussed herein), all work by Sousa
performed was made in anticipation of litigation as the Executive Director of the ACLU of
Nevada threatened to sue the County prior to the passage of CCC 16.13.030 both in relation
to that bill and similar bills.( Ex. 9 at 5.) This position has no support in law. Dr. Sousa
worked for the County, not its counsel, his work all pertained to his Report, and his work is
part and parcel of the description of the County’s stated purpose for passing the ordinance as
stated in CCC 16.13.010. Compare CCC 16.13.010 with Ex. 13 (Sousa Study Agreement) at
8 (Exhibit A — Scope of Agreement). Despite the ample reasons Plaintiffs provided, the

County remained steadfast in its position. (See Ex. 9 at 4-5.)

3. The County Failed to Establish that the Deliberative Process Privilege
Applies.

In response to RFP Nos. 18, 19, 21-32, 34-38, 40, 46, 47, 50, 54, 56, 61-71, 73, 77,
78, and 82, and ROG Nos. 1, 2, 3, 4, 5, 6, 8, and 9, the County asserted the “deliberative

process and legislative privilege,” and claiming these inquires seek “to impermissibly
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establish legislators’ subjective motives, opinions or knowledge.”?! City of Las Vegas v.
Foley, 747 F.2d 1294, 1298 (9th Cir. 1998), which the County relied on does not discuss
either the deliberative process or legislative privilege. The deliberative process privilege was
designed “to help preserve the vigor and creativity of the process by which government
agencies formulate important public policies.”*? To qualify for this privilege, “a document
must be both (1) ‘predecisional’ . . . and (2) ‘deliberative,” meaning ‘it must be actually
related to the process by which policies are formulated.””?* “The burden of establishing the
applicability of the deliberative process privilege is on the party opposing discovery.”?* For
the deliberative prong, “the central question is not whether the information at issue bears a
causal connection to a final determination, but is rather whether the requested information
independently ‘reflects’ the deliberative process itself.” > For this reason, “[p]Jurely factual
material that does not reflect deliberative processes is not protected.” 26 “Because its rationale
should limit its reach, courts apply the deliberative process privilege only to
‘communications designed to directly contribute to the formation of important public policy’

and hold that it ‘cannot operate at all when a plaintiff is pressing a non-frivolous

2 See n. 12, supra.

22 Walker v. N. Las Vegas Police Dep’t, No. 2:14-cv-01475-JAD-NJK, 2015 U.S. Dist.
LEXIS 164240, at *11 (D. Nev. Dec. 8, 2015) (quoting Kelly v. City of San Jose, 114 F.R.D.
653, 658 (N.D. Cal. 1987)).

2 Thompson v. Las Vegas Metro. Police Dep’t, No. 2:14-cv-01286-JAD-NJK, 2015 U.S.
Dist. LEXIS 134716, at *3 (D. Nev. Oct. 2, 2015) (quoting United States v. Fernandez, 231
F.3d 1240, 1246 (9th Cir. 2000)).

*1d.

25 McGrady v. Mabus, 635 F. Supp. 2d 6, 18 (D.D.C. 2009) (citing Pub. Citizen, Inc. v. Off:
of Mgmt. & Budget, 569 F.3d 434, 444, 386 U.S. App. D.C. 277 (D.C. Cir. 2009) (“Only
those portions of a predecisional document that reflect the give and take of the deliberative
process may be withheld.”) (cleaned up).

26 FTC v. Warner Communications, Inc., 742 F.2d 1156, 1161 (9th Cir. 1984).
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challenge to the deliberative process itself.”” %’

Legislative privilege only extends to state and local officials whose “exercise of
legislative discretion should not be inhibited by judicial interference.”?® However, applying
the privilege presumes that local officials “had not exceeded the bounds of legislative power
and were acting in a field where legislators traditionally have power to act.”? Thus, while
“judicial inquiries into legislative ... motivation represent[s] a substantial intrusion” on the
privilege, the court recognized there are “circumstances under which the privilege must yield
to the need for a decision maker’s testimony ...” >

None of these requests or interrogatories ask for information related to internal
County processes in drafting CCC 16.13.030 (i.e., the deliberative process privilege) or seek
information concerning the exercise of legislative discretion or represent a judicial inquiry
into legislative motivation (i.e., the legislative privilege) and therefore theses privileges do
not apply. Information related to a final determination is not protected. The privilege also
does not protect information and documents used in drafting documents other than the policy
itself (e.g., materials related reports by third parties that were disclosed to the public as
documents separate from the bill itself). Notably, the interrogatories and requests do not seek
legislators’ subjective opinions, but rather seek the County’s official positions, and facts that
support the County’s contentions as explicitly set forth in CCC 16.13.010. Moreover, an
interrogatory is not objectionable merely because it asks for an opinion or contention that
relates to fact or the application of law to fact. See Fed. R. Civ. P. 33(a)(2).

And as to the County’s claim that “Clark County cannot possibly ascertain all facts
known to its employees, staff, and the Clark County Board of County Commissioners nor

does it have a duty to disclose the same” (see Ex. 5 at 8:22-23, Response to ROG No. 5), the

27 Walker, 2015 U.S. Dist. LEXIS 164240, at *11 (quoting Kelly, 114 FR.D. at 659)
(emphasis added).

28 Leev. City of Los Angeles, 908 F.3d 1175, 1187 (9th Cir. 2018) (internal citations omitted).
29 Id. (citations and internal quote marks omitted).
0 1d.
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County is required to be familiar with what its employees know in their professional
capacity.>!

Moreover, asking for the meaning of and sources of terms used in verbatim
quotations from the relevant ordinances or from the County’s pleadings, or for documents
related to such quotations—as done in RFP Nos. 21-38, 39, 40-50, 70, 71, and 74-76, and in
ROG Nos. 1-9—does not trigger either deliberative process or legislative privilege. >

More importantly, even if either the legislative or deliberative process privileges
applied here—which they do not—the County waived both privileges by exposing its entire
legislative and deliberative processes to public scrutiny in drafting CCC 16.13.010 which is
clearly entitled “Purpose.” This ordinance is not an ordinance at all, but rather is a 735-word
description of its alleged legislative and deliberative process in passing CCC 16.13.010 and
CCC 16.13.030. (Ex. 12.) The County cannot pass a pages-long screed purporting to explain
the “Purpose” for which the ordinances were passed, and then claim its basis for passing
those ordinances is subject to deliberative process or legislative privilege.

Finally, as this Court has noted, the deliberative process privilege “‘cannot operate
at all when a plaintiff is pressing a non-frivolous challenge to the deliberative process
itself.”” 3 This is exactly what the instant Plaintiffs are doing, and therefore the privilege
does not and cannot apply, both as a matter of law and as a matter of common sense and

fairness.

3 Alvarado-Herrera v. Acuity A Mut. Ins. Co., No. 2:22-cv-00438-CDS-NJK, 2022 U.S.
Dist. LEXIS 235093, at *4-5 (D. Nev. Nov. 8, 2022) (“A party is generally charged with
knowledge of what its agents know, or what is in records available to it, or even information
others have given to it on which it intends to rely in its suit. A party cannot limit its
interrogatory answers to matters within its own knowledge and ignore information
immediately available to it or under its control.”)

32 See Ex. 10 ( RFP Responses); see also notes 11 and 12, supra. Note that the County did
not invoke either privilege as to RFPs 33, 39, 41-45, 48, and 49, demonstrating their
inconsistent invocation of these privileges. See also Ex. 5, ROG Responses.

33 Walker, 2015 U.S. Dist. LEXIS 164240, at *11 (quoting Kelly, 114 F.R.D. at 659).
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4. The County Proffered Myriad Improper Boilerplate Invocations of]
Privilege Without Providing the Required Privilege Log.

As noted, the only so-called privilege log provided by the County appears in its first
supplemental disclosures, with the sole associated reference to it being in document
production No. 7, “Lisa Logsdon’s e-mails with attachment regarding Chapter 16.13 CC 146
to CC 252 (please see privilege log)” addressing redactions made in emails with Dr. William
Sousa.* Importantly, the only claim of privilege there is a boilerplate repetition,
“Communications with an expert witness retained in anticipation of litigation not subject to
an exception. See, e.g., Fed. R. Civ. P. 26(b)(4)(C); Republic of Ecuador v. Mackay, 742 F.3d
860, 869 (9th Cir. 2014).” Id. Even if there were validity to the theory that the
communications with Dr. Sousa were protected by the work product doctrine (which there is
not, see below), the County has failed—despite ample opportunity—to establish privilege.

Thus, the County’s privilege log asserts only this sole claim of “expert witness”
privilege. The other claims of privilege discussed above (see notes 11 & 12, supra) are
unsupported by any privilege log whatsoever. They most certainly are not supported by a log
identifying any of the required information such as the type of document, its author, its
intended recipients, the names of any other individuals with access to the document, the date
of the document, the nature of and a brief summary of the subject matter of the document. 3
Every claim of privilege made in the RFP and ROG responses referenced in notes 11 and 12,
supra, are wholly improper, provide no basis whatsoever for the County to withhold
documents or information, provide no reasonable basis upon which the Court or Plaintiffs
can divine the propriety of the various claims of privilege, and fail outright.

Moreover, because the County has not provided a privilege log but has nevertheless
asserted claims of privilege and provided conditional production of documents despite the
vague privilege assertions, it is impossible for Plaintiffs to determine whether documents

were in fact withheld based on this privilege, whether the claims of privilege are merely

34 See Ex. 3 at 4:27-28; see also id. at 6:13-7:28 (privilege log).
33 See Nevada Power Co., 151 F.R.D. at 121.
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boilerplate language and do not relate to actual documents, or whether privileged documents
were actually produced and therefore privilege was waived.

Additionally, the meager privilege log that the County did produce is itself fatally
flawed and provides not basis from any claim of privilege. As already noted, it simply
invokes a boilerplate “communications with expert” privilege and identifies 17 discreet
documents. (See Ex. 3 at 6:13-7:28.) This log is referenced in response to only RFPs 18, 19,
33, 34, 72, and 82, but it refers to all 17 documents en masse. *° It does not provide any of
the required information such as the type of document, its author, its intended recipients, the
names of any other individuals with access to the document, the date of the document, the
nature of and a brief summary of the subject matter of the document. *’

The confusing mess of the County’s privilege invocation is exemplified in its
response to RFP No. 18, addressing the first of the RFPs seeking documents and
communications concerning Dr. Willaim Sousa, the individual who appears to be the source

of the County’s invocation of “expert communication” privilege. RFP 18 seeks:

ALL DOCUMENTS RELATED TO Dr. William Sousa’s report Questions
Related to Public Safety on Pedestrian Bridges, CC 132—139, including but
not limited to any offers, contracts, payments, drafts, or requests for
information related to the report.

(See Ex. 10 at 12.) The County’s Response states:

Objection. The instant request for “ALL DOCUMENTS” is overly broad
and unduly burdensome. The instant Request is also premature. All expert
disclosures will be made in accordance with Fed.R.Civ.P. 26(a)(2)(D). The
instant request is further objectionable as Dr. William Sousa was retained
in anticipation of the subject litigation and to serve as Defendant Clark
County’s testifying expert witness in the same. Accordingly, many of the
documents related to Dr. Sousa’s report are protected as qualified
attorney work product. See Fed.R.Civ.P. 26(b)(4)(C). Furthermore, as
communications and documents exchanged between Dr. Sousa and Clark

36 See Ex. 10: Responses to RFPs 18 (13:1-3), 19 (14:1-3); 33 (35:12-14); 34 (37:10-12); 72
(87:3-4); 82 (12-15). Notably, the privilege log cites to Bates numbers CC 147-240 (see, e.g.
Ex. , but the references to it in the RFP responses are to “CC 146-CC 252”. The County has
not provided any privilege log entries for CC 146 or CC 241-252.

37 See Nevada Power Co., 151 F.R.D. at 121.
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County and its counsel were made to assist Clark County Commissioners
and their staff in making legislative recommendations and decisions and the
disclosure of such communications would discourage candid discussions
within the County and undermine the County’s ability to legislate, they are
also protected from disclosure under deliberative process and
legislative privileges. Transgender L. Ctr. v. Immigr. & Customs Enf’t, 46
F.4th 771, 783 (9th Cir. 2022).

(See Ex. 10, Response to RFP 18, at 10:21-11:5 (emphasis added).) ** Thus, the County
invokes work product, deliberative process, and legislative privilege, all without any
reference to a privilege log or any indication of what documents these alleged privileges were
being applied to. Moreover, the County goes so far as to argue that its communications with
the author of the report the County relied on in its decision to pass CCC 16.13.030 are work
product, despite the fact that it has never engaged the author as an expert for this or any other
litigation—and even has contended that it does not intend to disclose an expert. (See Ex. 9
at 5.) The parties have been unable to resolve these issues. (Id. at 4-5; see also McLetchie

Decl., 916-20.)

E. The County’s Boilerplate Objections—Including Burden—Fail.

County also made repeated meritless objections such as lack of proportionality, >’

and that ROGs and RFPs were overbroad and burdensome, ** as well as vague and ambiguous

38 The County subsequently indicated that, unless the Court disagreed with its views about
the scope of discovery, it did not intend to disclose Dr. Sousa as an expert. See Ex. 9 at 5.
The County did produce the agreement with Sousa, invoices, and documents regarding
Sousa’s Report relating to the official proceedings with its fourth supplemental disclosures.
See Ex. 3 at 5.

39 See Ex. 10: Responses to RFPs 1 (2:10-11), 2 (4:2-3), 3 (4:16-17), 4 (5:3-4), 5 (5:17-18),
6 (6:3-4), 7 (6:17-18), 8 (7:3-4), 9 (7:17-18), 10 (8:3-4), 11 (8:17-18), 12 (9:3-4), 13 (9:17-
18), 14 (10:3-4), 15 (10:17-18), 16 (11:5-6), 17 (11:21-22),, 55 (64:9-10), 56 (65:11-12), 59
(67:9-11), 61 (68:24-25), 62 (70:13-15), 63 (72:9-11), 64 (74:2-4), 65 (75:13-15), 66 (76:22-
23), 67 (78:21-22), 68 (80:23-25), 69 (82:9-11), 70 (83:14-15), 71 (85:7-8), 73 (88:9-10), 77
(91:15-16), 78 (93:18-19); see also Ex. 5: Responses to ROGs (at 8:19-20), 6 (9:27-10:1), 7
(11:3-4).

40 See Ex. 10: Responses to RFPs 1 (2:10-11), 2 (4:2-3), 3 (4:16-17), 4 (5:3-4), 5 (5:17-18),
6 (6:3-4), 7 (6:17-18), 8 (7:3-4), 9 (7:17-18), 10 (8:3-4), 11 (8:17-18), 12 (9:3-4), 13 (9:17-
18), 14 (10:3-4), 15 (10:17-18), 16 (11:5-6), 17 (11:21-22), 20 (14:15), 21 (15:18), 22
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as to time.*! Both the ROGs and RFPs specify the relevant time period. ** The County also
stated that it has not done any searches in response to the requests, other than the legislative
record and certain specific information like the sidewalk measurements. (See Ex. 9 at 5.)
Critically, Plaintiffs offered to work together to narrow requests and custodians and to craft
electronic discovery searches, but the County’s position remained that such efforts would be
premature considering the County’s position regarding the scope of discovery, and the
County refused to do anything until the Court ruled on the instant motion to compel. (/d.)
Thus, the County’s objections as to burden, scope, and lack of proportionality necessarily
fail.

In addition to these hollow claims surrounding burden, the County repeatedly made
other groundless, boilerplate, and unsupported objections as to legal conclusions,* claims
that request are “premature” based on need for expert opinion or hypothetical future

appointment of an expert, * and seeking information not reasonably calculated to lead to the

(17:11), 23 (18:27), 24 (20:13), 25 (22:2), 26 (23:16), 27 (25:4), 28 (26:18), 29 (28:12), 30
(30:7), 31 (32:2), 32 (33:8), 46 (53:17-18), 59 (67:9-11).

4l See Ex. 10: Responses to RFPs 20, 34-38, 46-50, 53, 55, 56, 61-71, 73, 77, 78, 82; see
also Ex. 5, Responses to ROGs 3, 5, 6, and 7. (The only exception to this default time frame
would be requests, such as ROG No. 8, that ask for the “original” parameters for the
pedestrian bridges as the first pedestrian bridge was built prior to 2014.)

42 See Ex. 1, RFPs at 4:23 (““RELEVANT PERIOD” shall refer to the period from January
1, 2014, through present day.”); see also Ex. 2, ROGs at 6:7-8 (same); see also Ex. 6 at 2.

43 See Ex. 10: Responses to RFPs 21( 15:22-23), 22 (17:15-16), 23 (18:3), 24 (20:17), 25
(22:6), 26 (23:20), 27 (25:8), 28 (26:22), 29 (28:16), 30 (30:11), 31 (32:6), 32 (33:12), 34
(36:16), 35 (38:9), 36 (40:1), 37 (41:20), 38 (43:18), 39 (45:7-4), 40 (46:1), 41 (47:11-12),
42 (48:28-49:1), 43 (50:11-12), 46 (53:19-20), 47 (55:11), 50 (59:14), 70 (83:24-25), 80
(87:11); see also Ex. 5 Responses to ROGs. 1 (at 2:13-14), 2 (3:19-20), 4 (6:19-20), 6 (9:15),
8 (12:7-8), 9 (14:18-19).

4 See Ex. 10: Responses to RFPs 18 (12:9); 19 (13:15-16), 32 (33:13), 33 (34:24-26), 71
(85:21-23), 81 (96:20-22), 82 (98:5-6); see also Ex. 5: Responses to ROGs 8 (12:21-24), 9
(15:4-7).
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discovery of admissible evidence. ** 4°

All such boilerplate fails: both Fed. R. Civ. P. 33(b)(4) and Fed. R. Civ. P.
34(b)(2)(B) require that when objecting, one must state the ground for objecting “with
specificity.” The party resisting discovery must specifically detail the reasons why each
request is irrelevant or otherwise objectionable, and may not rely on boilerplate, generalized,
conclusory, or speculative arguments. F.7.C. v. AMG Servs., Inc., 291 F.R.D. 544, 553 (D.
Nev. 2013). Arguments against discovery must be supported by “specific examples and
articulated reasoning.” E.E.O.C. v. Caesars Ent., 237 F.R.D. 428, 432 (D. Nev. 2006). The
County provide no legal authority for its claims that requests or interrogatories are
“premature,” and even if such an objection were valid—which it is not—none of Plaintiffs’
requests or interrogatories call for an expert opinion, particularly because the County has
never identified an expert, but rather has identified lay witnesses. (See Ex. 6 at 10, 11, 31.)

The County compounded the confusion caused by these multiple, vague boilerplate
objections by providing some responsive documents to Plaintiffs’ requests, but without
specifying what was searched for, what specific material was being withheld based on each
objection or privilege, if at all, and which of the stated objections or privileges apply to the

1.47 And the confusion was further

documents actually produced or identified, if at al
compounded by the County’s reservation of rights to produce records later: when this issue
was raised during the meet and confer, the County explained that, should the Court disagree
with its positions, it could then produce and rely on information not previously produced.

(See Ex. 9 at 4-5.)

45 See Ex. 10: Responses to RFPs 51 (60:25-27), 52 (61:12-14), 54 (63:4-5), 55 (64:2-3), 56
(65:4-5), 57 (66:5-6-25), 58 (66:19-20), 59 (67:6-7), 61 (68:24-25), 62 (70:13-15), 63 (72:9-
11), 64 (74:2-4), 65 (75:13-15), 66 (76:22-23), 67 (78:21-22), 68 (80:23-25), 69 (82:9-11),
70 (83:14-15), 71 (85:7-8), 73 (88:9-10), 77 (91:15-16), 78 (93:18-19), 81 (96:23-24), 82
(97:21-22); see also Ex. 5: Responses to ROGs 3 (5:12), 5 (8:17-19), 6 (9:25-27).

46 See also Ex. 6 at 3-9 (Chart III “Responses to Interrogatories™); id. at 9-32 (Chart IV
“Responses to Requests for Production™).

47 See Ex. 9 (Meet and Confer Summary) at 4-5; see also Ex. 10, Responses to RFPs 18-38,
40, 46, 47, 50, 51, 52, 53, 54-58, 61, 66, 67, 70, 73-78, 80, 81, 82; see also Ex. 5: Responses
to ROGs 1-9.
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For example, in response to RFP 55 (Ex. 10 at 64:12-14), which sought
communications about the bill that gave rise to the Bridge Ordinances, in addition to making
an amorphous privilege claim (discussed in Section III(D), supra), the County stated it
“declines to respond to the instant Request as the requested communications are privileged
and irrelevant and the work required to perform an undefined search of this nature is
disproportionate to the needs of the case.” Yet the County also claimed “[d]iscovery is
ongoing and Defendant reserves the right to supplement its response to the instant request as
additional information becomes available in the course of discovery.” (Id. at 64:18-19.) The
County used this same improper process in response to RFP Nos. 62-65. (Ex. 10 at 69-76).

Many courts have pointed out the problems with such vague and conditional
objections and found they create unnecessary confusion and ambiguity, and allow the party
to improperly withhold documents and information while cherry-picking which documents
to produce at its whim. See, e.g., Haeger v. Goodyear Tire & Rubber Co., 906 F. Supp. 2d
938, 980 (D. Ariz. 2012); Strong v. City of Naples, No. 2:22-cv-318-KCD, 2023 U.S. Dist.
LEXIS 121667, at *8§ (M.D. Fla. July 14, 2023); Aguirre-Valdivia v. MasterCorp, Inc., No.
19-CV-2424-CAB(WVG), 2020 U.S. Dist. LEXIS 129409, at *6-8 (S.D. Cal. July 21, 2020);
Herrera v. AllianceOne Receivable Mgmt., No. 14-CV-1844-BTM (WVGQG), 2016 U.S. Dist.
LEXIS 40474, at *7-8 (S.D. Cal. Mar. 28, 2016); Horton v. Cavalry Portfolio Servs., LLC,
No. 13-0307-JAH(WVG), 2014 U.S. Dist. LEXIS 102572, at *4-6 (S.D. Cal. July 24, 2014).

The parties were unable to resolve these disputes. (See Ex. 9 at 4-5; see also
McLetchie Decl., §916-20.)

F. The County Should Be Sanctioned.

The Court already made clear what the proper scope of discovery is and the games
the County is playing—withholding almost everything Plaintiffs asked for while hedging its
bets and reserving the right to disclose later on in discovery—should not be countenanced.
Indeed, the County has acted in willful disobedience of this Court’s order making clear the
very positions the County has taken are wrong, as well as the Court’s order directing it to use

a privilege log. Enough is enough.
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Thus, in addition to an order compelling responses to discovery, Plaintiffs seek
sanctions. Not only did the County fail to comply with the scheduling order in this case
requiring it to utilize a privilege log for entirely withheld material as well as redacted portions
of records it did produce (see ECF No. 54 at 5:3-6), it ignored this Court’s explicit direction
regarding the scope of discovery and refused Plaintiffs access to fair discovery. It is also
notable that the County remained steadfast in its positions despite extensive efforts to resolve
by Plaintiffs.

The County’s acts are also delaying resolution of this case, which should move
quickly in light of the First Amendment implications. Cf. Fed. Election Comm’n v. Wisc.
Right To Life, Inc., 551 U.S. 449, 469, 127 S. Ct. 2652, 168 L. Ed. 2d 329 (2007) (controlling
plurality op. of Roberts, C.J.)

Fed. R. Civ. P. 37(b)(2)(A) authorizes sanctions in such circumstances: “[i]f a party
... fails to obey an order to provide or permit discovery, including an order under Rule 26(f),
35, or 37(a), the court where the action is pending may issue further just orders.” Fed. R. Civ.
P. 37(b)(2)(A)(1)-(viii) provides a broad array of sanction, many which are appropriate here.
See also Lew v. Kona Hosp., 754 F.2d 1420, 1425 (9th Cir. 1985) (“The district court has
great latitude in imposing sanctions under Fed. R. Civ. P. 37.”) For example, since the
County has largely refused discovery on the topics, the Court could find the County has not
met its First Amendment burdens such as to show that the ordinance responds to a real, rather
than speculative, significant government interest. At the very least, the Court could preclude

the County from relying on any material it has not yet produced in this case.

G. Plaintiffs Are Entitled to Fees and Costs,

When a motion to compel is granted, Rule 37 provides that the court “must, after
giving an opportunity to be heard, require the party ... whose conduct necessitated the
motion, the party or attorney advising that conduct, or both to pay the movant’s reasonable
expenses incurred in making the motion, including attorney's fees.” Fed. R. Civ. P.
37(a)(5)(A). Here, the County’s conduct necessitated Plaintiffs’ motion and there is no

substantial justification or other circumstance warranting a denial of an award of fees or costs
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pursuant to Fed. R. Civ. P. 37(a)(5)(A)(ii), (iii). As such, Plaintiffs seek attorney’s fees and
costs which were necessitated by the County’s conduct and shall submit the detail if the

Motion to Compel is granted.

IV. CONCLUSION

The Court should reject a/l the County’s objections, find objections waived, require
the County to fully respond to all Plaintiffs’ requests pursuant to Fed. R. Civ. P. 37(a). The
Court should specifically order the County to produce full and complete responses to
Plaintiffs” ROGs and RFPs without delay, and no later than 14 days from the date of the
Court’s order.

The Court should also sanction the County pursuant to Fed. R. Civ. P.
37(b)(2)(A)(1)-(viii), and award fees and costs pursuant to Fed. R. Civ. P. 37(a)(5)(A).

The Court should also direct the County to use a privilege log going forward.

DATED: January 24, 2025.

By: /s/ Margaret A. McLetchie
CHRISTOPHER M. PETERSON
Nevada Bar No.: 13932
TATIANA R. SMITH
Nevada Bar No.: 16627
AMERICAN CIVIL LIBERTIES
UNION OF NEVADA
4362 W. Cheyenne Ave.

North Las Vegas, NV §9032
Telephone: (702) 366-1226
Facsimile: (702) 830-9205
Emails: peterson@aclunv.org;
tsmith@aclunv.org

MARGARET A. MCLETCHIE,
Nevada Bar No. 10931

LEO S. WOLPERT,

Nevada Bar No. 12658
MCLETCHIE LAW

602 South Tenth Street

Las Vegas, Nevada 89101
Telephone: (702) 728-5300
Fax: (702) 425-8220
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Email: maggie@nvlitigation.com;
efile@nvlitigation.com
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LIST OF EXHIBITS
Exhibit Description
1 Plaintiffs’ First Request for Production of Documents
2 Plaintiffs’ First Set of Interrogatories
3 Defendant Clark County’s First Supplemental Disclosure and Production
of Documents Per FRCP 26(a)(1)
4 Defendant Clark County’s Response to Plaintiffs’ First Request for
Production of Documents
5 Defendant Clark County’s Answer to Plaintiffs’ First Set of Interrogatories
6 December 9, 2024, email requesting meet and confer
7 Defendant Clark County’s Second Supplemental Disclosure and
Production of Documents Per FRCP 26(a)(1)
8 Clark County’s December 18, 2024, letter responding to meet and confer
request
9 Plaintiffs’ December 24, 2024, letter summarizing meet and confer
10 Defendant Clark County’s First Supplemental Responses to Plaintiffs’
First Request for Production of Documents
11 Defendant Clark County’s Fifth Supplemental Disclosure and Production
of Documents Per FRCP 26(a)(1)
12 Clark County Code Chapter 16.13
13 Agreement Between Clark County and Dr. Sousa for Public Safety and
Disorder Analysis on Pedestrian Overpasses
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