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FREE SPEECH PREVAILS IN BATTLE OVER
PUBLIC SIDEWALKS

by JoNell Thomas

in August, the United
States Court of Appeals for
the Ninth Circuit issued an
important decision
concerning the pubilic’s use of
sidewalks in the resort district
of Clark County. The ACLUN'’s
involvement in the case was
critical to the Court’s
determination that the
County’'s ordinance
prohibiting leafleting is likely
unconstitutional and must
therefore be enjoined.

In the court opinion,
SOC, Inc. v. County of Clark,
152 F.3d 1136 (9th Cir. 1998),
Judge Pregerson wrote that
“the ACLUN has
demonstrated probable
success on the merits on its
claim that Clark County
Ordinance Section 16.12 is
overbroad because it is likely
to restrict not only purely
commercial speech, but also
fully protected
noncommercial speech
inextricably intertwined with

commercial speech. The
Ordinance, as written, is
content-based. On the

record before us, we also find
that Clark County has not met
its burden of showing that the

Ordinance is the least
restrictive means to further a
compelling governmental
interest. Further, even
assuming that the Ordinance's
restrictions are content-
nevtral, the available record
indicates that the Ordinance
is not narowly tailored to
further Clark County's interests
in improving the pedestrian
environment, maintaining
accessible sidewalks,
preventing harassment of
pedestrians, and reducing
litter in the Las Vegas Resort
District. At this early stage in
the litigation, the time, piace,
and manner - restrictions
imposed by the Clark County
Ordinance on fully protected
speech condycted in @
public forum-the sidewalks of
Las Vegas-have not been
shown to be reasonable.
Therefore, we find that the
ACLUN has demonstrated
probable success on the
merits of its claim that Clark
County Ordinance Section
16.12 is overbroad and thus
unconstitutional on its face.
The ACLUN has also
demonstrated the possibility
of ireparable harm if Clark

County Ordinance Section

16.12 is not preliminarily
enjoined.”
The full text of the

opinion will be available soon
on our web site. Board
member Allen Lichtenstein
and executive director Gary
Peck worked extensively on
the ACLUN's brief to the Ninth
Circuit and are to be
congratulated for their hard
work and their success in
preserving First Amendment

freedoms on our public
sidewalks.
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LETTER FROM THE

PRESIDENT

The 9th Circuit Court of
Appeals resoundingly
supported the ACLU of
Nevada'’s position that Clark
County's restrictions on
handbiling on Las Vegas
Boulevard violated free
speechrights. We won partial
success in our initial court
battles against the free
speech restrictions on
Fremont Street, and we
expect that the appeal will
go our way. The ACLUN is
fighting free speech
restrictions imposed by some
of the most powerful interests
in the state-namely the
gaming industry—and we are
winning!

In other arenas, we are
making headway in the fight
for a fair and open citizen
review board for oversight of
police misconduct in Las

Vegas and are building
momentum in Reno. We
have also fought police

sweeps on the homeless in
Reno, continued to fight for
non-denominational public
prayers, have fought for
recognition of the rights of
diverse groups in the Clark
County public school system,
and have addressed a variety
of ongoing privacy and
academic freedom issues
facing Universities and
Community Colleges
throughout Nevada.

Even more vital to our
success has been the

increase in public attention
and collective action in the
fight for civil liberties. Gary’s
reqular presence on the
media circuit in Las Vegas
and increasingly in Reno has
meant a significant rise in
media vigilance on civil
liberties issues.

We have also
increased our power to
respond to civil liberties

attacks by networking with
organizations including the
Progressive Leadership
Alliance of Nevadaq, Southern
Nevada Homeless Coalition,
NAACP, NOW, Anti
Defamation League, National
Conference for Community
and Justice, the Gay and
Lesbian Community Center

and Lambda Business
Association.
The Gay, Lesbian,

Bisexual Task Force has drawn
together a broad cross
section of ourcommunity who
are now developing
legislative and public
education campaigns helping
us reach a critical mass in
defending civil liberties.

| am also happy to
report that the National ACLU
Board approved a new
financial structure for small
affiliates, which means we will
see an increase in our subsidy
from national. While we are
pleased with the results from
our Major Gifts campaign, it
was our first year and
unfortunately we did not
reach our goal. But with the
subsidy increase and your
help we hope to increase our
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staffing and lobbying efforts in
the coming year. We still need
more money and more
volunteers. Please join Us in
the fight for civil liberties in
Nevada.

We have a new
Program Coordinator, Matt
Haywood. Matt joined us after
Clare Rife moved back to the
east coast to be closer to her
family. We miss Clare, but
Matt is doing a great job
getting the office in top shape.
He is in charge of developing
our new ACLUN student
chapters and our first
independent ACLUN website.

Finally, on a sad note,
board member Harry
Copelan, owner of the High
Desert Advocate newspaper,
died in a fragic car accident.
Harry was a committed civil
libertarian. We will miss him.

Barb Brents,
President ACLU of Nevada

Notice: An election for two
vacancies on the ACLUN Board
of Directors shall be held on
December 15, 1998. Nominations
may be submitted by a petition
signed by ten members of the
ACLUN that includes the name
and address of the nominee.
Petitions must be mailed or
delivered to Annie Bowen, c/o
ACLU of Nevada, 325 South Third
Street, Suite 25, Las Vegas, NV
89101 by November 30, 1998. If
the nominee provides a short
statement of her background
and qualifications at least thirty
days prior to the election, such
information will be summarized
and included with the ballot.
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I

ACCESS DENIED

by Tina Schafer, Director of
Citizens for Public Access
TVegas and Gary Peck,
ACLUN Executive Director

In May 1998, Atlanta-
based conglomerate Cox
Communicationsannounced
its intention to  purchase
Prime Cable of Las Vegas for
1.2 billion dollars. By
September, the deal was
completed and Cox laid
claim to the ninth largest
cable market in the country.
In the process, the Las Vegas
City Council and Clark
County Commission ignored
and ultimatelyrepealediocal
laws that were meant to
protect the public interest by
insuring citizen participationin
the negotiation process and
guaranteeing public access
channels as part of any
franchise agreement.

These developments
followed two years of fighting
between Las Vegas Valley
activists, local government
and Prime Cable officials over
public access television and
other telecommunications
issues. Public access offers a
meaningful alternative to
commercial broadcasting. It
provides for first-come, first-
serve programming
produced by individuals and
organizations typically having
no opportunity to express their
viewpoints to sizeable
television audiences.

While it is tfrue that
corporate interests have thus
far prevailed, the battle is not
yet over. The experience of
progressive media advocates
in Las Vegas is not unique --
for instance, a similar fate
recently befell progressives
fighting for public access in
Fairfax, Virginia -- and what
transpired is instructive for
those fighting similar battles in
their own communities.

To fully understand
what happened in Las Vegas,
the place to start is the 1977
session of the Nevada State
Legislature. At that session,
Prime Cable's representatives
vigorously lobbied for
changes in State
telecommunications laws that
would lay the groundwork for
their deal-making by severely
restricting what local
municipalities could ask for
when entering into franchise
agreements with private
cable companies. The
resulting statute, which was
passed at the eleventh hour
after standard public notice
and comment rules were
suspended,; applies only to
companies in counties with
400,000 people or more and
to cities within those counties
-- in other words, only to Prime
Cable.

After the session, Prime
agreed fo the proposed buy
out by Cox Communications.
In order to complete the deal,
Prime and Cox had to apply
to the local municipalities for
a fransfer of the cable
agreement Prime had
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negotiated vyears before.
Moreover, Prime and Cox
sought to “fast track” the

negotiation of a new franchise
agreement that would govern
Cox into the twenty-first
century.

There was just one small
problem, at least for those
government officials and
business people who put Prime
and Cox's private concerns
ahead of the public interest.
As noted, local laws passed
years before put important
conditions on any transferals of
existing franchise agreements
or any negotiations of new
ones. The County laws
required that a citizen advisory
panel be formed to review
any such proposed
agreements. The City laws
encouraged the formation of
such a reviewing panel. Both
jurisdictions mandated that
any agreement include a first-
come, first-serve public access
channel.

These laws were
obviously meant to insure
effective public participation
and to thereby protect the
public interest. Activists
repeatedly requested that
these laws be obeyed. The
requests fell on deaf ears.
While some officials offered
assurances that they were
committed to meaningful
participation and fo a fiscally
responsible deal that also
included a guarantee of
public access, others in
government were claiming
that the laws were "old and
outdated.” continued
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Nevada constitutions. The
result was similar to that
endured by many
unfortunate candidates for
high office.

Soon there will be a
dinner and discussion
spearheaded by Common
Cause and PLAN regarding
the enhancement of citizen
pariicipation in politics. OQur
experience suggestions some
lessons for that gathering.

First, we learned once
more that elected officials will
sometimes seek to
delegitimize critics. One must
be ready to be insulted
individually and collectively.
It does not matter if one
expresses concerns, repeats
allegations made by others,
or asserts conclusions.
Everything will be view of
those elected officials as a
conclusion—and a premature
and illegitimate one at that.

Such a reaction from
the elected officials will not
occur on all issues. But no
criticism of police will be to
folerated, and suggestions of
a pattern constituting racism
will also be rejected out of
hand.

Yet the problems exist.
Leaders of our minority
communities are alienated,
and so are many of their
followers

As acknowledges by
various officials, the present
system of internal police
review is secret, unresponsive,
and not reformable. It was
designed primarily to protect
police officers from

complaintsrather than to give
the public an arena for
redress.

The groups that came
forward sought an impartial
review of the Hot August

Nights developments and
expressed interest in a
permanent civilian-police
review board as
contemplated by 1997
changes in Nevada law.

Such areview board will soon
be ready for approval by the
relevant authorities in Clark
County.

Both the Hot August
Night review and a
permanent civilian-police
review board are reasonable
and necessary proposals, and
they should also be
combined with a thorough
U.S. Department of Justice
review of recent events.

If there is some
meaningful governmental
response to the grievances
put forward, including
concerns about racism and
apparent impingement of
freedom of the press, public
participation in the political
process will have .advanced.
There would also be renewed
confidence in equal
treatment for all in a city that
gave up official racism only
one generation ago.
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THE BIRTH OF A NEW
WEBSITE & TWO

STUDENT CHAPTERS

by Matt Haywood
Program Coordinator

Probably the most
important thing the ACLUN
can do in terms of creating an
organized statewide network
of civil libertarians is to
strengthen lines of
communication and heighten
the awareness of Nevada's
residents. One way of doing
this is through the
development of youth groups
and with the start of the new
academic year, the ACLUN
has launched two Student
Chapters at UNLV. One will
mobilize undergraduate
students at the university in
letter writing campaigns and
activist networks on the
internet, and serve as an open
forum for student civil liberties
issues. The second chapter will
be a law school faction
catering to graduate student
needs such as facilitating

internships and promoting
public interest law. Both
groups have held initial

organizational meetings and
are off to a promising start.
The second way that
the ACLUN is reaching out to
Nevadans is through the
creation of new website. The
ACLU currently has a national
site with a text page for the
ACLU of Nevada. We are now
developing our own website
that will have continved
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information on local civil
liberties issues and events
along with interactive pages
that will allow users to fill in
and print out ACLUN
complaint forms, membership
forms, volunteer forms, and
sample action letters. Also
included will be board
member bios, information
about recent ACLUN court
cases, and an ACLUN in the
news archive. We will let you
know our new web address as
scon as we are up and
running, but until then our
national site, as always, is
located at
hitp://www.aclu.org.

So please check us out.

We hope you are as
excited as we are about the
exponential growth of the
ACLU of Nevada as an
affiliate and in all the various
arenas of civil liberties
activism.

COMPUTING

RESOURCES POLICY:

RIGHTS AT RisK
by Richard Seigel

For most of 1998 the
University Systems’ Office of
the General Counsel has
worked to guide a Computer
Resources Policy into place. It
concerns the lawsuits against
the University for breach of
copyright law, illegitimate
political uses that implicate
the University System, and risks
of sexual harassment through
exposure to explicit computer
images.

The draft policies
created by the Assistant
General Counsel Karl
Armstrong and others have
brought concern and alarm
expressed through Nevada
Faculty Alliance (NFA), the
several faculty senates, and
the American Civil Liberties
Union of Nevada. Atissue are
crucial matters as the
expectation of e-mail privacy,
faculty ownership of
intellectual property, free
expression, due process,
vague expression of
prohibitions, and severe
penalties for violations of the
policy.

The drafts reviewed by
the various Faculty Senates in
the Spring have been
presented as "only a draft
that will be revised.”" But
University Systems made
severalinjudiciouscomments,
most particularly indicating
that faculty have no privacy
rights when connected to the
University Computer System.
NFA is particularly concerned
about privacy of research
and clinical records
maintained by faculty and
staff. Yet it will fight for the
broadest possible protection
of privacy and free
expression.

It has been a battie of
words on and off e-mail as
points have been made by
each side and by various
campus committees and
individuals. A committee of
NFA was formed, first at UNR
and then on a siatewide
basis, to express NFA's position
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to UCCSN General Council,
Chancellor Harvis, and the
Board of Regents. Members
will include Barbara Brents,
Glynda White, Richard Siegel,
and Fritz Grupe. We are
current awaiting a second
draft policy from the University
Chancellor’s Office.

The ACLU of Nevada is
committed to assuring that
free speech, privacy, and
other core freedoms are not
violated. The ACLU has won
major federal battles in 1997
and 1998 on the issue of free
campus computer use. The
cases are Urofsky v. Allen and
Reno v. ACLU. The U.S.
Supreme Court has greatly
limited the abilty of the
Nevada University System to
restrict the rights of rights of its
students and faculty in regard
to the key values of academic
freedom.

ACLUN LEGISLATIVE
COMMITTEE WORKS

IN THE INTERIM
by Richard Siegel

The Nevada Legislature
does much of its most
important work in the eighteen
months between regular
sessions. This year ACLUN is
working closely with interim
legislative committees on
commitment of mentally ill
persons and on juvenile justice.
We are doing this largely
thorough our participation in
the Community Support
Coadlition in Northern Nevada,
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the Community Support
Coalition in Northern Nevada,
a broad based group seeking
solutions and marked
improvements in programs.

ACLUN has endorsed a
compromise on civil
commitment for mentalillness
that is intended to make
unnecessary the system of
outpatient civil commitment
now legislated in 36 states.
We seek responsible
supervision of persons by the
State Division of Mental
Hygiene without extending
court authority over persons
committed and released.

We have also
supported major reforms in
the state's juvenile justice
system. This would create
added emphasis on mental
illness and substance abuse
and also provide a wider
range of program options for
juveniles and families. These
issues are expected to be
developed at the next two
legislative sessions.

Some 1997 Nevada
laws will be challenged. One
is the part of the major
campaign law that
empowers that State Ethics
Committee to rule on
misrepresentations by
candidates in election
campaigns. In September,
the Ethics Committee
penalized protected
campaign speech. We plan
to join a court action to enjoin
the Ethic Committee's actions
and to challenge the validity
of the law. Another is the
restrictions on contributions to

ballot question campaigns.
Out responses to these
statutes may involve both
legislative action and
litigation.

An expanded
legislative effort is planned for
1999. Cooperation with the
Progressive Leadership
Alliance (PLAN) and the new
Gay and Lesbian ACLUN Task

Force will have a central
place in that activity,
beginning with efforts

facilitated by PLAN to restrict
employment discrimination
based on sexual orientation.

GOOD-BYE TO
HARRY COPELAN,
DEVOTED CiviL
LIBERTARIAN AND
DEAR FRIEND

by Denys Koyle,
Board Member

My .friend, Harry
Copelan, an ACLUN board
member, was killed in an auto
accident on May 8, 1998.

A tong-time
newspaperman and
publisher-editor of the High
Desert advocate in
Wendover, Harry was a
gregarious, gentle man. But
given a typewriter and a story,
he became a ferocious
defender of the pubilic’s right
to know. No matter that he
lost advertisers (that
happened often), no matter
that he kept a gun in his office
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because of threats to his life, if
Harry knew he was right, it got
printed.

Years ago, Harry and |
were on the same side of an
issue and people were trying
to muzzle Harry. He wrote a
blistering editorial on “prior
restraint.”  That may have
been the first time | realized
that freedom of the press is not
only a battle that the New York
Times and Washington Post
fight, but also every small rural
press in America.

When the ACLUN Board
wanted to fill a vacancy on
the board with another rural
person, | called Hamy and
asked him if he knew anyone
who would want to serve. In
typical Harry fashion, he
answered “| know the perfect
person — this person is bright
articulate and dedicated.” So
Hamry joined on. Sadly, Hamry
sat on the Board for only a few
months before his death. A
huge gap is left by his passing
- especially here in Eastern
Nevada which has lost the
best defender of the First
Amendment that | have ever
known.

Harry is survived by his
wife of 45 years Geraldine
(Genmry), and children Howard,
David, Carol (Scott) McKibben,
Laurie (Scott) Ereckson, Diane
(Walter) Manwill and Debbie
(Dale) Morrow. His eleven
grandchildren completed
Harry's joy in life. He is also
survived by sisters Jeannette
Grewald, Alice Cohen and
brother Herbert Copelan.
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THE GAY &
LESBIAN RIGHTS
PROJECT REPORT

by Gary Peck,
Executive Director
Matt Haywood,
Program Coordinator

There are many good
things to report about the recent
activities of the Gay & Lesbian
Rights Project. Before delving
into dll of the issues the Project
has taken on, credit should be
given where it is due. The new
Chair of the Project, Cindy
Truelove, has brought to the
group a fierce enthusiasm and a
background of successful
activim. There is good reason
to celebrate Cindy's
contributions to the Project and
her continuing work on gay.
lesbian and other civil rights
issues in Nevada.

Since our last report,
Project meetings in both the
North and South have resulted in
an energized membership that is
currently considering the
possibility of working with a
broad-based codlition to pass a
State Employment Non-
Discrimination Act (ENDA). The
State affiliate Board of Directors
has discussed this matter and

committed to making it a top
priority during the next legislative
session. It is outrageous that in
Nevada individuals can be fired
solely because of their sexual
orientation. The ACLU-NV and
the Project are attempting to
recruit a part-time lobbyist to
pro-actively work on this and
any other key items the dffiliate
chooses to target when the
Legislature convenes in January.

In  addition, Project
members continue to monitor
the issue of harassment in
Nevada's public schools. In the
North, members have begun to
reach out to other activists who
are attempting to develop “safe
schools" programs wherever
they are needed. In the South,
members have continued to
work with Ciark County School
District representatives to
develop and implement an
effective and inclusive anti-
harassment policy. As ACLU
members may recall, the affiliate
fought long and hard with others
in Southern Nevada for a policy
that explicitly included
harassment based on sexual
orientation as an actionable
offense. Unfortunately,
purveyors of prejudice prevailed
and the policy that passed did
not include such language.
Perhaps in the wake of the tragic

death of Matthew Sheppard in
Wyoming, tolerance andlove will
prevail over bigotry and hatred
and the policy will eventually be
changed.

Matthew Sheppard's
death served as a reminder of
how much work the Project and
others have to do to ensure that
all of us are guaranteed the right
to live our lives with dignity. As
well, his death served as an
inspiration to get on with this
work. As a first step, the Project
and the offiliate Board will revisit
Nevada's "hate crime” law to
educate ourselves about how it is
supposed to work and how else
we can most effectively protect
the safety of gays, lesbians, and
others who are too frequently
marginclized socially, cuiturally,
politically, and economically.

ACLU members can be
proud of the fact that the Project
is already a significant presence
throughout the State. Project
members consistently participate
at events like National Coming
Out Day and Freedom to Marmry
Day. There can be no doubt the
Project and the aoffiliate will
become even more effective in
fighting for equality in the future.



